


THE JOURNAL OF 
AIR LAW AND COMMERCE 


Volume 12 JULY, 1941 Number 3 














HISTORY OF AIR EXPRESS 


By Joun H. FRepDERIcK AND ARTHUR D. Lewisf 


One of the first experiments in the transportation of property 
by air in the United States occurred in the winter of 1919, when the 
American Railway Express Company, in testing the possibility of 
transportation of express on scheduled flights, loaded a four-engined 
Handley-Page bomber with 1,100 pounds of express for a flight 
from Chicago to New York. A series of accidents, the last one near 
Cleveland, resulting in loss of a wing caused the flight to be canceled 
and the goods to be sent the rest of the way by rail.? 


From that time until 1926 air express activities were carried on 
irregularly by various fixed base operators. Shipments during that 
time were made primarily for advertising purposes. However, at 
scattered intervals emergencies would arise which would produce 
shipments under the rates as listed below. During the years shown in 
Table I the Aeronautical Chamber of Commerce of America sent 
questionnaires to the fixed base operators asking for information on 
rates and volume of shipments; and of those operators that replied, 
the average rates charged and total volume of goods transported 
by them were: 

TABLE I 
Air Express Operations, 1921-1924* 
1921 1922 1923 1924 
Operators reporting 125 129 124 60 
Freight carried by pounds 123,221 110,663 208,302 71,004 
Average charge per pound-mile. . 33 .03 10 .0018 





* Aircraft Yearbook, Aeronautical Chamber of Commerce of America, New 
York, 1924, p. 8, 1925, p. 54. 





*Dr. John H. Frederick is Professor of Transrortation Industry in the 
School of Business Administration, University of Texas and Arthur D. Lewis is 
his Research Assistant. Dr. Frederick plans to use parts of this study in his 
forthcoming book, Commercial Air Transportation. 

1. Wilson, G. Lloyd, Air Transportation, Traffic Service Corporation, Chi- 
cago, 1938, p. 10. 
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An incomplete breakdown of traffic in 1923 showed that a few 
operators carried 14,200 pounds of newspapers, 32,000 pounds of 
oil machinery and equipment, and 95,000 pounds of miscellaneous 
merchandise.” 


Unfair comparisons have been made relative to air express op- 
erations in the United States and in Europe during this early period. 
These comparisons were not valid because domestic air express 
operations were not subsidized in any way; whereas, most of the 
companies on the European continent were heavily subsidized by 
outright government grants. It is only because of this reason that 
air cargo rates were sufficiently low on the continent to justify a 
scheduled exclusive-cargo plane operating between London and 
Cologne in 1919, and a similar service to be inaugurated between 
London and Paris in 1924.8 


The development in air express during the latter part of the 
1920’s was stimulated by the transfer of the air mail service to 
private carriers. The carriage of mail on fixed schedules with its 
constant source of revenue provided the basis for the transportation 
of cargo on scheduled flights at rates considerably lower than they 
had previously been. This act on the part of the government marked 
the re-entry of the American Railway Express Company into the 
air express field when it signed contracts with four mail contractors: 
National Air Transport operating between New York, Chicago, and 
Dallas, Texas; Boeing Air Transport operating between Chicago 
and San Francisco; Western Air Express operating between Salt 
Lake City and Los Angeles and with Colonial Air Transport, Inc., 
operating between Boston and New York. The total mileage included 
within this first set-up was approximately 4,450 miles and provided 
for a one company transcontinental operation. The agreements 
wherein the rail express agency would pick-up and deliver the air 
express shipments and the various airlines would carry it between 
the cities went into effect on September 1, 1927; between that date 
and December 31, 1927 these four companies carried approximately 
5,160 shipments. 


The rates in effect under these early agreements were extremely 
high. Under the first tariff the rate per ton mile averaged $2.72.5 





2. Aircraft Yearbook, Aeronautical Chamber of Commerce of America, 
New York, 1924, p. 15. 

3. Aviation, November 24, 1924, p. 1311. 

4. Information received from the Railway Express Agency. 

5. Selig, N. S., Mitchell, J. D., and Burstein, A., “A Brief Study and A Plan 
of The Participation of The American Railroads in Air Freight Operations In 
Er — States,” General American Transportation Corporation, Chicago, 

. p. 10. 
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The rates were stated in units of a quarter pound or fraction thereof 
with a minimum density of 50 cubic inches per quarter pound, and 
upon a valuation not to exceed $50 for packages weighing less than 
100 pounds or 50 cents per pound actual weight for packages over 
100 pounds. The rates for five, ten, and seventy pound packages from 
New York to Chicago were $5.00, $10.00, and $70.00, respectively. 
The rates for five, ten and seventy pound packages from New York 
to Los Angeles were $13.00, $26.00, and $182.00, respectively.6 These 
rates were approximately 15 per cent less than the then existing air 
mail rate and ranged from 7 to 20 times as high as the rail express. 


This first uniform contract signed between the American Rail- 
TABLE II 


Express Income Received by the Airlines Contracting 
with the Railway Express Agency* 


or Railway Express 


Revenue Received 
Agency 


Per Cent of Gross 
by Airline 

Per Cent of Gross 

Revenue Received 

by American Rail- 
way Express Co. 


£ 
i 
rf 
< 
4 
c 


with the Railway 
Express Agency 

Amount Paid by 
Railway Express 
tracting Airlines 


(1) 


Revenues for Car- 
riers Operating 
Agency to Con- 


Contractors 


w& 
Ov 
—_ 
& 
\o 


13,832.98 

67,542.13 

76,680.65 

47,395.07 

64,708.32 33,048.86 

95,347.56 64,318.31 

217,966.67 148,790.77 

412,951.29 296,094.39 

587,076.92 432,232.94 

1,339,833.02 880,834.38 

1,700,463.43 1,152,949.15 

1,919,874.97 1,278,557.30 

2,385,142.45 1,620,685.43 

* Adopted from Selig, N. S., Mitchell, J. D., Burstein, A., “A Brief Study and 

Plan For The Participation of The American Railroads in Air Freight Operations 

in lg Po ey aaa The General American Transportation Corporation, Chi- 

cago, Dp a 

(1) From September 1, 1927 to December 1, 1931 the airlines contractors 

received 75% of revenues after all expenses to the Railway Express Agency 

were deducted and the Railway Express Agency received 25%. From Decem- 

ber 31, 1931, to the present the division has been 8744% to airline contractors and 

12%% to the Railway Express Agency after all expenses of the Railway Express 
Agency have been deducted. 


6. Quindry, Frank E., “Air Express, Development and Service,” 4 Journal 
of Air Law 182. 
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way Express Company and the airlines provided for the transpor- 
tation of air express wherever possible by the airlines. The American 
Railway Express Company was to use the rail express facilities as 
an auxiliary in reaching points not served by the contracting lines 
and was to provide the ground delivery from airport to the point 
of destination. The split up in revenue gave 25 per cent of the gross 
income to the railway agency and 75 per cent to the airline after a 
deduction had been made to cover the costs to the railway agency 
for pick-up, delivery and solicitation. In 1928 the total revenues for 
carrying express by these contracting companies amounted to $130,- 
774 of which $63,232 (50.9 per cent) went to the American Rail- 
way Express Company and $67,542 (49.1 per cent) went to the 
airlines. This breakdown of revenue is shown from 1927 through 
1939 in Table II. 


The rate for air express remained at its extreme height even 
though on August 1, 1928 the air mail rate was reduced approxi- 
mately in half and was then considerably lower than air express. 
However, those making the rates for the airlines contracting with 
the American Railway Express Agency did not consider it neces- 
sary to reduce the air express rates, and the volume of air express 


shipments decreased from 191,474 pounds in 1929 to 128,147 in 1930 
and 105,668 pounds in 1931 for those carriers.7 The Railway Ex- 
press Agency gives, as the reason for this drop in shipments, the 
influence of the depression even though the rail express rates were 
much higher than air mail rates, and even though all other branches 
of air transportation expanded tremendously during this period. 


Minor rate changes were made in 1930. Lighter shipments of 
one and two pounds going for short distances were significantly cut 
but only slight reductions were made for the heavier articles. With 
this exception, the rates remained the same until December of 1931. 


The first contracts signed by the American Railway Express 
Company provided for restrictions on the type of package trans- 
ported both as to content and to size. Shipments of live animals, 
extremely fragile articles, explosives and highly inflammable material 
could not be made by air. Special arrangements had to be made, 
previous to shipping time, if a package were more than sixty inches 
in length or more than nineteen inches in width, or if the combined 
lengths and girth were more than 106 inches. Special arrangements 
had to be made, also, if a package were more than 40 inches long 





7. Information received from the Railway Express Agency. 
8. Selig, N. S., Mitchell, J. D., and Burstein, A., Supra, p. 25. 
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and more than four inches deep.® 


The most striking development of air express during this period 
was the shipment of Ford automobile and airplane parts by air from 
Detroit to Chicago and from Buffalo to Detroit privately with Ford 
planes and men. Partly in order to evaluate and test airplanes man- 
ufactured by the Ford Aircraft Company and partly to train pilots, 
this air freight operation was in existence from 1925 to August, 
1932 when Mr. Ford discontinued manufacturing airplanes. During 
that time this operation moved 11,789,955 pounds of freight.!° Only 
in 1932 did the weight of shipments carried by the common carriers 
exceed those of the Ford Airline. Scheduled departures were rigidly 
adhered to; and in order to have a loaded plane, many shipments 
made a round trip. The Ford planes were not operated for a profit 
—purely for experimental purposes. 


By the end of 1929 the system which the Railway Express 
Agency assumed after the reorganization of the old American Rail- 
way Express Company, had expanded to include Boeing Air Trans- 
port, Clifford Ball, Continental Air Lines, Embry-Riddle, National 
Air Transport, Northwest Airways, Pacific Air Transport, Robert- 
son Aircraft Corporation, Thompson Aeronautical Corporation, and 
Western Air Express. In addition to these airlines operating under 
contract with the Railway Express Agency there were numerous 
small mail carriers as well as passenger operators who were carry- 
ing air express. These were: Colonial Air Transport, Colonial 
Western Airways, Standard Airlines, Stout Air Service, West 
Coast Air Transport Corporation, Gorst Air Transport, Mason and 
Dixon Air Lines, Rapid Air Lines, Seagull Airlines, Capital Airway, 
Transcontinental Air Transport-Maddux. 


The ten airlines contracting with Railway Express Agency trans- 
ported 191,474 pounds of air express (75 per cent of total) during 
that year. In 1930 the Railway Express Agency expanded its system 
to include Mid-Continent Air Express, National Parks Airways, and 
Varney Air Lines, and the airlines connected with the Railway Ex- 
press Agency transported 61 per cent of the total air express pounds 
shipped. No more airlines joined the system until in 1932 when Kohler 
Aviation Corporation,!! contracted with the rail agency. In 1931 and 
1932 the Railway Express Agency system transported 13 and 27 per 





on ~ Harry H., “The Future of Air Express”, Aviation, December 14, 
’ p. . 

10. Compiled from U. S. Department of Commerce, Aeronautics Branch, 
Air Commerce Bulletin 1929-1932, 

11. Airlines subsequently joining system tied together by the Railway 
Express Agency were: in 1933, Rapid Air Transport, Hanford Tri-State Airlines; 
1934, Bowen Air Lines, Braniff Airways, Central Airlines, Wyoming Air Service, 
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cent, respectively, of the total air express poundage as is shown in 
Table III. 
TABLE III 
A Comparison of Approximate Volume of the Traffic Carried by 
Railway Express Agency, General Air Express, and 
Independent Airlines* 


Contracting with 


the Railway 
Express Agency 


by Independents 
Pounds Carried 
Pct. of Total 
Pounds Carried 
by Operators 
Contracting with 
the Railway 
Express Agency 


Pct. of Total 
by Operators 


NS Ww Pounds Carried 
wn © 
Pounds Carried 
by Members of 
General Air 


arried by 
Independents 
Pounds Carried 
by Members of" 
General Air 
Express 
Pct. of Total 
Express 


Pounds 


- 
1928 108,583 
1929 63,969 191,474 
1930 81,375 ; 128,147 
1931 682,391 105,668 
1932 462,247 293,786 277,937 
1933 222,618 704,052 583,545 
1934 173,280 654,927 1,304,984 
1935 372,327 1,143,003 2,307,071 
1936 §=739,001 1,827,923(1) 4,391,853 
1937 274,673 4 313,786(2) 6,538,910 
1938 143,206 6 6,878,657 
1939 148,107 2 9,366,192 


* Compiled from U. S. Dept. of Commerce, Air Commerce Bulletin, Aug. 15, 
1938, Sept. 15, 1938, Dec. 15, 1939. Civil Aeronautics Authority, Civil Aeronau- 
tics Journal, Jan. 1, 1940, March 15, 1941. 

1 Estimated on basis of 2/3 years total for airlines that joined with Rail- 


— 
& 
R 
_— 





way Express Agency in August, 1936. 

(2) Estimated pounds for Transcontinental & Western Air’s operation 
under General Air Express for 9 months. It is 75% of Transcontinental & 
Western Air total express pounds carried during the year. 


The air express service available in 1929 touched 82 different 
cities. Direct service was offered from Boston to New York, New 
York to Los Angeles and San Francisco and the intermediate cities 
making possible 36 hour service from coast to coast. Other large in- 
dustrial cities receiving air express were Pittsburgh, Cleveland, Cin- 
cinnati, Detroit, St. Louis, Tulsa, Dallas, Minneapolis, St. Paul, Lin- 
coln, Pueblo, and intermediate points. Also, between Los Angeles, San 
Francisco, Seattle, and intermediate airports, and between Los Ange- 
les, Alberquerque, Wichita, Kansas City, and intermediate points. 





Pacific Seaboard Air Lines, Delta Air Corporation, New York Airways, Robertson 
Airplane Service Company, Boston-Maine Airways, Central Vermont Airways, 
Columbia Airlines; in 1935, Chicago and Southern Air Lines, Wedell Williams 
Airline, Waterton Airways, Columbia Airlines; in 1936, American Airlines, 
National Airlines, Eastern Air Lines, Pennsylvania Airlines and Transport Co., 
Varney Air Transport; in 1937, Transcontinental and Western air. See, Peter- 
son, Gilbert C., “Growth of the Air Express Business”, Aero Digest, November 
1938, p. 64. (Some of the airlines listed above have since changed name and 
have assumed the same contract the old company had.) 
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In 1929 Colonial Airways broke its contract with the Railway Ex- 
press Agency and made contracts with Western Union Telegraph. It 
was the first contract of its kind and introduced the cooperation of the 
airlines and the telegraph companies. The shipments were concen- 
trated at th¢,downtown passenger terminal by the messenger boys 
from where they were transported to the airport in the passenger 
busses.!2 The minimum rate was $5 per package between New York 
and Boston with a maximum weight of five pounds per package at 
this charge. 


1930 witnessed the spread of the method of using the Western 
Union’s organization for the pick-up and delivery systems. Air Fer- 
ries, Ltd., operating between San Francisco and Oakland, and Valejo 
contracted with this company also. In 1931, Postal Telegraph entered 
the field with a contract with Transcontinental and Western Air. Pick- 
up and delivery was offered by the telegraph company at a rate of 
70c a package regardless of weight. In order to completely cover the 
costs of providing the service, an agreement was made to reimburse 
Postal Telegraph an additional 5 per cent of the net revenue after 
pick-up and delivery charges had been subtracted from gross reve- 
nues.18 When the General Air Express Agency was organized in 
1932, Postal Telegraph provided the pick-up and delivery mechanism. 


During the period from 1927 to 1930 there was little effort to 
establish a pure air express operation. It was not economically feasi- 
ble to operate only express schedules as the cost per ton mile was too 
high if it were not paired by mail and passenger revenues. An effort 
was made to inaugurate such a service in 1929 when the Aerial Ex- 
press Corporation of Los Angeles was incorporated to operate a 
pure air express route on the west coast. It was thought that traffic 
of perishable fruits and vegetables would be sufficient to justify the 
operation.14 Records do not show whether the company ever in- 
augurated the service or not. United States Aerial Express Lines 
was formed for the purpose of operating three transcontinental air 
express routes and two eastern coastal services. According to the 
data compiled by the Air Commerce Bureau of the Department of 
Commerce, this company never began operations. 


Throughout the years 1928 to 1933 many small airline com- 
panies were formed for the purpose of operating passenger and 
express lines in the hope of eventually getting mail contracts. Some 
of these companies, which operated for a few months and then dis- 





12. Aviation, August, 1929, p. 448. 
13. Selig, N. S., Mitchell, J. D., and Burstein, A., Supra, p. 17. 
14, Aviation, Nov. 9, 1929, p. 952. 
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continued services, contributed heavily to the volume of express 
carried in the period of their existence. Mutual Airlines operated 
during the year 1928 and transported 95,135 pounds of express— 
more than any other common carrier during the one year of its ex- 
istence. Michigan Air Express during the one year of its operation, 
1930, transported 73,182 pounds of cargo and was second largest ex- 
press carrier from the standpoint of pounds carried. Its operations 
were assumed by Kohler Aviation Corporation early in 1931 as is 
shown in Table IV. 


Some of these independents were successful in developing a 
large volume of air express traffic during these years by soliciting 
regular contract shippers and by offering unique pick-up and delivery 
systems. These airlines not connected with the Railway Express 
Agency, and therefore not in anyway hindered in their attempts at 
development of air express, in 1931 transported more than one-half 
the entire express shipments in that year. Century Airlines, the third 
largest air express carrier during that year, contracted with a Chicago 
Mail Order House for the carriage of packages daily to Cincinnati 
for mailing.15 The service was later discontinued due to the fact that 
the extremely low rate which was made for this service was below 
the cost of transporting the goods. 


The largest express carrier, Ludington Airlines, transported 
267,700 pounds of express between New York and Washington 
during 1931. The rates in effect were $1 for the first pound and $.20 
for each additional pound, with liability limited to $50 unless an 
additional charge was paid of $.30 for each $100 valuation over $50. 
Collections and deliveries were made by Western Union with no 
additional charge.4® Information is not obtainable as to whether the 
large volume of express was obtained under these rates in combina- 
tion with the company’s fast shuttle service or whether other special 
contract arrangements were made with shippers which made up this 
large volume. 


What was done by the small independent lines is illustrated by 
the operations of Air Ferries, Ltd., which in 1931 operated across 
San Francisco Bay at San Francisco, California. Initially they car- 
ried packages across the bay at a flat rate of 10c per pound and pro- 
vided no pick-up and delivery service. There was such a demand 
that in April, 1931 they expanded their services and made provisions 
for complete pick-up and delivery by means of a motorcycle and 





15. Aviation, March, 1932, p. 145. 
16. Aviation, April, 1931, p. 202. 
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sidecar. Rates were figured to allow for a 25c charge for pick-up 
or delivery and a flat charge for carrying all packages weighing 50 
pounds or less across the bay. This made the total charge on a fifty 
pound package 75c if pick-up and delivery were included. With the 
inauguration of the new service the volume of shipments increased 
to approximately 20,000 pounds per month in June of that year. 
Monthly rates were made to constant users shipping a 50 pound 
package or less per day for $5.00, for just flying the goods across— 
if pick-up and delivery were required the monthly charge was 
$15.00.17 During the year, Air Ferries transported 119,270 pounds 
of express, and was second in the field from the standpoint of volume 
of cargo carried. This carrier discontinued operations at the end 
of the year. 


In 1931 some of the major airlines began to take an active in- 
terest in air express. Significant and outstanding was the inaugura- 
tion by Transcontinental and Western Air of overnight express 
service from New York to Kansas City. Shipments were to be ac- 
cepted at all times, and if a plane load were available before time of 
regular take-off a plane carrying those goods was to be dispatched 
with another plane leaving on schedule. The service did not include 
pick-up and delivery and the rate of $2.90 for 25 pounds was from 
airport to airport. This rate was approximately 24c per ton mile or 
about twice that for rail express. For an additional 50 cents per 
package a Postal-Telegraph pick-up or delivery service would be 
provided, and each telegraph office of that company was a receiving 
center for air express shipments. Limitations on the size and weight 
of shipment were provided with stipulations that the package must 
be under 200 pounds, the density per pound must be under 200 inches 
per pound in order to receive the basic rate, and the combined length 
and girth must not exceed 150 inches unless special arrangements 
were made. Shipments could be insured for a sum as high as $5,000 
with premiums of $.25 per $100 valuation. If the declared value was 
in excess of $5.00 an additional charge was made of $.05 for each 
additional $5.00 valuation up to twenty-five dollars.1® There was not 
enough traffic originating immediately to pay the expenses of the 
extra flight, and in a few months it was discontinued. 


In 1932, in conjunction with the pick-up and delivery system 
handled by Postal Telegraph in towns served by the airline, Trans- 
continental and Western Air contracted for off-line carriage by the 





17. Abrams, Monte C., “Air Express Possibilities in the United States,” 
Aviation, December, 1931, p. 688. 
18. Aviation, September, 1931, p. 508. 
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Greyhound Bus Company. Packages were forwarded from plane to 
bus, and in all Greyhound stations packages were received and car- 
ried to the nearest city that Transcontinental and Western Air served. 


On December 12, 1932, Air Express Corporation was organized 
to provide an air express service between New York and Los Angeles. 
The flights were to be operated non-stop with the exception of 
Wichita, Kansas where refueling and a change of pilots would be 
required. The ships used were Lockheed Orions equipped to carry 
property only. To reduce damage in transit the packages were sealed 
in New York and were not removed from the plane until after ar- 
rival in Los Angeles. In order to eliminate one of the former dis- 
advantages of air express service, delays in delivery due to poor 
weather conditions, this company did not advertise intermediate 
stops and therefore was able to route its planes around the weather. 
Three reserve planes and pilots were stationed at New York, Wichita, 
and Los Angeles so that they could be available at a maximum of 
3% hours from any point on the route where a pilot might be forced 
down by weather conditions. If one airport where regular stops 
were scheduled was closed on account of bad weather, the pilot on 
duty would be ordered to another open field, and a reserve pilot 
would be sent to meet him and replace him. 


In order to develop traffic Air Express Corporation provided 
for non-stop, 17-hour and 45 minutes service westbound and 17-hour 
service eastbound with no intermediate stops thus eliminating one 
business day. A reason given for operating non-stop other than to 
give flexibility to routing was that the cost figures of both the rail- 
roads and the air carriers showed that 40% of the costs incurred in 
operation were caused by the intermediate stops; and yet, they pro- 
vided only 20% of the revenue. The rates charged were in line with 
the then existing rates of other carriers.?® 


Air Express Corporation operated for two months and then dis- 
continued service due to insufficient traffic. Not adequately financed, 
it could not sustain the losses necessary for the development of traffic 
with the then existing high rates. Pick-up and delivery service for 
the small volume of traffic carried (3234 pounds total volume) was 
costly, and what service it did offer was inadequate.?° 


Although the majority of the air express shipments at this time 
were of an emergency character, a list of the commodities most fre- 
quently sent in this manner is interesting. These comprised machinery 





19. Business Week, December 21, 1932, p. 10. 
20. Business Week, June 20, 1936, p. 12. 
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and machine parts, dies, builders hardware, fruits, vegetables, cut 
flowers, dry goods, millinery, newspapers, jewelry, advertising cuts 
and mats, currency and bullion, motion-picture films, plans, and 
specifications of building projects. Some of these commodities such 
as motion picture newsreels, advertising mats and cuts, were moving 
by air express in normal business transactions. Every airline op- 
erating into Alemeda, California, the airport serving the motion 
picture industry, transported a relatively large amount of express. 


Also indicative of the type of air express traffic handled by the 
airlines at this time was the fact that over the General Air Express 
system in 1933 the average haul was 781 miles. The average weight 
of each shipment in this system varied from month to month and 
from line to line ranging from 8 to 19 pounds. Ninety per cent of 
these shippers were small scale users, but more than half the traffic 
originated from a small group who shipped in large quantities reg- 
ularly. Sixty per cent of the business came from the motion picture 
and printing and publishing industry with another 20 per cent coming 
from the textile and apparel industry. New York City furnished 28 
per cent of the total traffic.?4 


When aviation was in its earliest days it was thought that the 
transportation of property would precede the transportation of pas- 
sengers. It was assumed that air express would be the proving 
ground of transport flying and give the companies an experience in 
the handling of intricate and hazardous operating problems. Many 
early predictions of the future of air express were optimistic and 
foresaw the immediate acceptance of this new method of transpor- 
tation, but these hopes were to be destroyed for several reasons. 


In a series of articles in Aviation, Monte C. Abrams outlined 
some of the reasons for the failure of previous air express opera- 
tions, prior to 1931.22 Summarized, these were: (1) Speed of air 
express was not of sufficient importance to most of the goods shipped 
by rail express to bear added transportation costs. (2) Lack of 
nationwide, coordinated air express facilities retarded its develop- 
ment. Prior to 1931, attempts to develop traffic were carried on in- 
dependently by several individual operators with no direct connec- 
tions with other air transport operators. There was no general set 
of rules for handling, no coordinated scale of rates, and no general 
agreement on the handling of shipments between airlines. Shippers 





an Hay, T. Park, “Air Express Experiences,” Aviation, December, 1933, 

Pp. a 

es fereme, Monte C., “Perplexities of Air Express,” Aviation, November, 
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had no way of determining through rates or points served by indi- 
vidual operators. (3) Too much emphasis had been placed on carry- 
ing goods by air whereas the real problem was in setting up and op- 
erating adequate handling and contact facilities on the ground. 


Another reason for failure of many of the early air express 
operations was that quite a number of the companies organized at 
this time were begun on a shoestring basis without adequate capital 
resources to sustain the necessary developmental costs. Many of 
these small companies began operation with the hopes of getting 
mail contracts. Also, mail contractors themselves did not have the 
necessary resources to finance an air express operation until the 
traffic which would originate at lower rates would be sufficient to 
justify the service. 


In August, 1932, a big step was made toward alleviating some 
of the former disadvantages of shipping goods regularly by air ex- 
press. At this time seven major airlines, American Airways, Trans- 
continental & Western Air, Pennsylvania Airlines, United States 
Airways, Transamerican Airlines, Ludington Airlines, and Eastern 
Air Transport cooperated to form an organization to be known as 
General Air Express, and to handle air express matters for the sev- 
eral companies. It was the first major rival of the Railway Express 
Agency service whose main source of Traffic lay in United Airways 
Transport Corporation and Northwest Airways. These seven lines 
flew 16,000 route miles per day and operated between all of the major 
cities in the nation with the exception of those in the Northwest and 
through connecting airline companies provided service with Canada 
and Central and South America. 


General Air Express was formed to enable these companies to 
act as a unit in the solicitation and handling of air express. A uniform 
and interchangeable bill of lading, waybill, insurance policy and 
manifest were provided, and a single payment sufficed to send the 
article all the way to its destination. The rates were uniform over the 
entire system and were such that a ten pound article could be sent 
from coast-to-coast at a charge of $10.70. The charge from New 
York to Chicago for a similar shipment was $3.80 in contrast to the 
Railway Express Agency charge of $4.40.28 The rate per ton-mile 
for the ten pound package going from New York to Chicago was 
$1.06 whereas the rate of the Railway Express Agency system was 
$1.19 per ton-mile.?4 Joint tariffs were published showing through 





23. Quindry, Frank E., Supra, p. 182. 
24. Selig, N. S., Mitchell, J. D., and Burstein, A., Supra, p. 25. 





222 JOURNAL OF AIR LAW AND COMMERCE 


rates for interline shipments. The pick-up and delivery service was 
provided by contracts with Postal-Telegraph company which had 
formerly successfully conducted a similar service for Transconti- 
nental and Western Air when it was an independent air express 


carrier. 


The General Air Express members restricted their liability to 
$50 per shipment with an excess charge for each $100 declared value. 
However, the shipper could get additional insurance of an unlimited 
amount through Chubb and Sons, (Insurance Brokers) New York 
for $.15 per $100. The limitations as to size and weight were as 
follows: Packages were accepted weighing over 200 pounds or 
measuring more than 150 inches, combined length and girth, unless 
special arrangements were made in advance. The rates were based 
on 200 inches per pound. Any package with density less than that 
paid the full pound rate. 


In the larger cities, messenger boys picked up and concentrated 
the shipments at one point from where they were transported to the 
field by special air express motor trucks. The same system applied 
in delivery with the truck meeting the plane and transporting the 
goods downtown to be distributed to the individual customers by 


messenger boys. This system had a two-fold effect—it was efficient, 
and it associated the speed of the telegraph with air express. 


The system of developing traffic as used by General Air Express 
was to divide a city into districts with a salesman responsible for 
all traffic originating in each district. These areas were thoroughly 
combed for prospective air express shippers, and a unique method of 
selling air express was employed in that the salesmen approached the 
sources of traffic from two contacts—the sales managers and the 
traffic managers. In New York City where the system was developed 
and used more extensively than anywhere else, it produced unques- 
tioned results.?5 


General Air Express was not a separate company but an inter- 
line company run and managed by a committee (Interline Express 
Committee) composed of a representative from each airline. The 
chairmanship rotated between the lines every year; but the arrange- 
ment for compensation for flying the express was not a pooling 
agreement. The interline tariff was made up of a combination of 
local rates. The division of revenue from a shipment going over two 
or more members’ lines was handled on the basis of the percentage 





‘ on Hay, T. Park, “Air Express Experiences,” Aviation, December, 19338, 
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of total mileage flown over each line. Each member received approx- 
imately 80 cents per ton-mile.?® 


The competition stimulated by General Air Express, both as to 
service and to rates, forced the reduction of rates by the Railway 
Express Agency, so in December 1932, the air express tariff was 
changed, and the rate per ton mile for a ten pound package from 
New York to Chicago dropped to $.93 from $1.19. The charge for 
a ten pound package from Chicago to New York was $3.44—from 
New York to Los Angeles, $10.44.27 The Railway Express Agency’s 
rate remained lower than the rate by General Air Express until 
June 1933 when the latter changed tariffs again and a 10 pound 
package went from New York to Chicago for $.87 per ton mile.?8 


In the latter part of 1934, Eastern Airlines inaugurated a new 
and improved service by providing a means of shipping by air in 
bond. Goods coming into this country could be transported in bond 
for delivery at any city with a customs house. This especially bene- 
fited Eastern Airlines as twenty cities on this company’s routes had 
customs houses. In addition, shipments passing through this country 
from a foreign point of origin to a foreign destination could be 
flown under bond from the port of entry in the United States to the 
port of destination.?® 


In August, 1934, a significant development in air express was 
the signing of contracts between Pan American Airways and the 
Railway Express Agency in which service between the 23,000 points 
served by the latter in the United States were to be connected by air 
with all the countries of the West Indies, Central and South America 
and later with the far east and Europe. To facilitate the service the 
two companies drew up an airway bill which replaced the compli- 
cated consular invoices, bills of lading, certificates of origin and 
other similar export shipping papers. This contract between Pan 
American Airways and the Railway Express Agency allowed a 
shipment to reach any point in Latin America within seven days. 
In 1935, the Railway Express Agency concluded arrangements with 
the Canadian rail express agencies so that it could provide swift 
service between cities in the United States and Canada. 


Still into 1934, the high rates of air express prohibited extensive 
use of the service except for a few articles of extreme value and 
those of an emergency nature. It was estimated in 1935 that as high 





26. Hay, T. Park, Supra, p. 363. 

27. Quindry, Frank E., Supra, p. 182. 
28. Selig, N. S., Mitchell, J. D., and ge A., op. cit., p. 25. 
29. Business Week, September 28, 1934, p. 31. 
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as 75 per cent of shipments were of the latter type. The nature of 
the shipments in that year is shown by the following breakdown of 
waybills made by the Railway Express Agency during that year: 


TABLE V 
Relative Importance of Various Commodities From Standpoint of 
Shipments Expressed as a Percentage of All Shipments 
and as a Percentage of Total Weight, 1934* 
Pypsoninees of Percentage of 
Shipme Total Weight 
Item (April 1934) (July-December 1934) 
. Valuable papers 
. Advertising and printed matter.. 20.8 
. News photos 


Parts: auto, plane, machine tools. 6.5 
. Newspapers 

. Clothing and textiles 

. Miscellaneous 


OCNAMWAWH | 





*McMillan, Wayne C., “Air Express in The ine States,” Journal of Land 
and Public Utility Economics, August, 1935, p. 271 


In that same year New York and the surrounding area originated 
33.5 per cent of the number of shipments producing 36.1 per cent of 


the revenue; Chicago originated 21 per cent of the number of ship- 
ments and accounted for 20 per cent of the revenue. San Francisco 
and Los Angeles accounted for 11.6 per cent and 11.4 per cent of the 
number of shipments respectively, and 11.2 per cent and 13.2 per cent 
respectively of total revenues.*® 


The present organizational arrangements in handling air express 
were made in 1935, when all airline companies with the exception of 
Transcontinental and Western Air, that had formerly handled air 
express through General Air Express discontinued their arrange- 
ments with that company and signed contracts with the Railway 
Express Agency. Transcontinental and Western Air fought the alli- 
ance of the railroads and the airlines and refused to enter into the 
agreements, preferring to continue its contracts with the Postal-Tele- 
graph Company. The Wilmington-Catalina Airline operating between 
the Wilmington airport at Los Angeles and Avalon remained inde- 
pendent until it ceased carrying air express in 1939. Hailed as a great 
advancement to air express, the arrangements with the Railway 
Express Agency have since been shown to be restrictive to the devel- 
opment of this type of traffic. 





30. McMillan, Wayne C., Supra, p. 275. 
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Several reasons were given for the abandonment of General Air 
Express and the consolidation under one organization: (1) The Rail- 
way Express Agency arrangement provided a uniform service. There 
would be one waybill, one bill of lading, and one airway bill to handle 
the shipment originating and terminating at any point in North, 
Central or South America. It was a decided advancement to tie up 
all these countries. (2) The shipments in many instances were of 
such weight and volume that the messenger boys under contract with 
General Air Express could not handle them. For these, the trucks in 
use by the Railway Express Agency would be more efficient. 
(3) There was a decided waste in having two organizations engaged 
in advertising and soliciting the same traffic. Not only was there an 
overlapping effort in solicitation but to some extent they fought for 
each other’s trade rather than developing new traffic. (4) The most 
economical and serviceable routing would be employed irrespective 
of which airline the goods would go on. (5) The unification of 
ground auxiliary systems would reduce costs of pick-up and delivery 
since more traffic could be spread over the same overhead costs, thus 
paving the way for reduced rates. 


The arrangements made between the airlines and the Railway 
Express Agency were consummated by a contract made between the 
agency and each individual airline—each contract was separate and 
distinct with a contractual relationship running between each airline 
and the express agency but not running between the airlines. Each 
contract had the same uniform terms and provisions, and all airlines 
were to operate in the same relationship to the Railway Express 
Agency. The old contract which had been in use between the airlines 
previously contracting and the Railway Express Agency was dis- 
carded in favor of a new one very similar to the old one. 


Transcontinental and Western Air, through its independent 
agency, made one last effort to develop air express on a large scale 
in 1936. On October 19 of that year this company inaugurated an 
all-express flight from New York to Chicago, offering a midnight to 
dawn service. In some cases the rates were reduced as much as 57 per 
cent from the regular express rates, and provided for a charge of $12 
for a shipment of 100 pounds from New York to Chicago in contrast 
to a charge of $28 per 100 pounds for regular air express shipments.*! 
The equipment used was Ford Tri-motor monoplanes that had 
been re-built for air express use. This exclusive service was discon- 
tinued after a few months because of lack of traffic and because of 
Transcontinental and Western Air’s inability to sustain the necessary 
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developmental cost for such a venture. 

Recognizing the futility of playing a lone hand in air express 
‘operations and thoroughly disgusted with the results of their last 
costly venture, Transcontinental and Western Air finally broke up 
its independent General Air Express Agency and contracted with 
Railway Express Agency on September 1, 1937. After this date the 
Wilmington-Catalina Airline remained the only carrier outside the 
orbit controlled by the Railway Express Agency. 


In August, 1934, General Air Express and The Railway Express 
Agency issued a joint tariff at rates averaging $.87 per ton-mile. The 
tariff formula issued then is the one in effect today with one modifica- 
tion and consists of a flat charge of 85 cents for shipments weighing 
¥, of a pound or less regardless of length of haul, and of charges for 
other weights and hauls computed on the basis of 4 cents per pound 
per 100 miles plus a disappearing arbitrary commencing at 92 cents 
for one pound hauled 149 miles or less and declining thereafter, with 
weight and haul, at the rate of 4 cents per pound and 4 cents per 100 
miles until dissipated, observing a maximum rate of 96 cents per 
pound and a minimum charge of $1.00. The charges are stated in 
steps of 4 pound up to 5 pounds, in steps of % pound from 5 to 10 
pounds, and in steps of 1 pound beyond 10 pounds. The short line 
mileage between airports used as a basis for air mail pay were 
adopted for computing air express rates under this formula. The flat 
charge for 34 pound or less was abolished effective August 1, 1938, 
and the minimum of $1.00 regardless of distance was substituted.?? 
Twenty-four scales of rates are provided to reflect the difference in 
distances. 

The rate formula given above applies to packages whose weight 
and density is less than 400 cubic inches per pound. Any package with 
cubic measurement exceeding 400 cubic inches is charged the pound 
rate for each 400 cubic inches measurement. Charges are computed 
separately for each package in a shipment. 

The rate to off-line points is composed of the air express rate to 
the airport nearest the destination and the rail express rate to the 
destination. The service to off-line points is generally by rail from 
the nearest city served by an airline. When the destination is not 
served by a railroad the Railway Express Agency supplies a local 
truck service. 

In the larger cities where the traffic is sufficient to justify it, the 
Railway Express Agency uses a truck to pick up and deliver the 
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package at the airport. In the smaller cities, the Agency contracts 
with the local truck organizations that carry air mail from the Post 
Office to the airport. Effort is made to pick up the air express ship- 
ment as soon as possible in the larger cities and before the airplane 
takes off in the smaller ones. In case the shipment can reach its 
destination more quickly by all rail, the difference between air and 
rail express charges are refunded to the shipper, and the shipment 
goes by rail. 


Since the last adventure of Transcontinental and Western Air, 
there has been little effort to really develop air express traffic, and the 
airlines have looked upon it merely as a fill-in to their regular pass- 
enger and mail traffic. Lack of traffic has not made special loading 
equipment necessary and the air express shipments are loaded into 
the baggage compartments of planes from hand trucks run out on 
the field. Shipments are handled in the same general field area as 
passengers, and all airlines but one handle air express shipments on 
passenger schedules only. However, due to the large volume of 
express traffic originating in New York destined for Chicago on 
United Air Lines night flights, this company has recently inaugurated 
an all express section on a night flight rather than block out additional 
passenger seats. The equipment used is DC-3 passenger equipment 
with seats covered to prevent their being injured. As yet there has 
been no return flight operated for air express only, and the express 
plane after reaching Chicago is serviced and used in passenger 
service. 


Approximately 265 regularly scheduled planes in the 17 major 
airlines fly an average of 319,000 miles daily over 44,399 miles of 
airways in this country and nearly all of them carry express. Sched- 
ules flown offer cost-to-coast service in 15 hours eastbound and seven- 
teen hours westbound. Through connections with Pan American 
Airways packages shipped Monday afternoon in New York reach 
Honolulu early Wednesday morning after a flight of approximately 
5,000 miles. Shipments to China arrive in eight days from New York, 
and packages to Buenos Aires, Argentina in only four days. In 
addition to the service offered by the regular airlines, the Railway 
Express Agency utilizes the cargo service over the 205 mile pick-up 
feeder route of All American Aviation, Inc. 


The latest breakdown of traffic made by the Railway Express 
Agency was in the month of April, 1939. The percentage of each 
major commodity moved by air express during that year is shown.in 
Table VI. . : 
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TABLE VI 
Relative Importance of Various Commodities from Standpoint of 
Number of Shipments Expressed as a Percentage of 


Total Shipments During April 1939* 


% of Total % of Total 
Commodity Shipments Commodity Shipments 


Wearing apparel 

Motion picture film 

Misc. machinery : Bank securities 

Printed advertising d Aviation supplies 
Electrotypes ‘ News photos 

Legal papers : Phonographs trans. ... 
Electric products i Manifests 

Automobile supplies 

Magazines 

Flowers 





*Appelgate, La Rue, “More Accurate Data on Air Express Shipment Now 


——_ , oo All Traffic is Handled,” Annalist, New York, March 14, 1940 


There are several disadvantages in the present arrangements 
between the airlines and the Railway Express Agency which must 
be corrected before there is an extensive development of this type 
of traffic. 


(1) The unification of air express that resulted after the airlines 
contracted with the Railway Express Agency did alleviate the former 
disadvantages derived from having two competing agencies. The 
industry is a natural monopoly, and the public can be served more 
efficiently and at less cost than when it is subject to competition. But 
in contracting with the Railway Express Agency the airlines stifled 
the growth of air express by signing contracts which allowed the rail 
agency to have charge of sales solicitation and advertising for the 
entire system. With solicitation in charge of the competitor, it is 
doubtful whether the sales possibilities are now or will be exploited 
to the greatest extent. However, the Railway Express Agency alone 
cannot be blamed with lack of promotion as it is an acknowledged 
fact that the airlines have not been particularly anxious to put much 
effort into developing air express. So many unsuccessful attempts 
have been made in the past to develop traffic that most airlines offi- 
cials have been disillusioned as to its immediate value. Furthermore, 
the problem of developing the passenger trade has been immense, and 
they have not wanted to accept the responsibility of developing an 
express service of which the ground functions, so necessary for suc- 
cessful operation, were outside their interests and experience. 
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(2) It was also thought at the time that the efficiencies brought 
about by the one company would reduce rates and stimulate traffic. 
That this has not resulted can be seen by the fact that from 1935 
to the present only one rate change was made and that was to revise 
upward the minimum charge on shipments from 85c to $1.00. Air 
express still contributes a minor portion of airline revenues. In 1935, 
the proportion of the revenues represented by air express was 2.4 
per cent, and by 1939 it had increased only to 2.9 per cent of the 
gross airline revenues.*® 


(3) It was thought that since the Railway Express Agency was 
well grounded in the economics of express operation, that sales and 
solicitation would be much more efficient and effective under its direc- 
tion than under any other organization, but in 1939, the rail agency 
received 32 per cent of the gross air express revenue. It is difficult to 
understand why the rail agency should receive such a large portion 
of the revenues in as much as they do not assume any risk for their 
service. It is also difficult to understand why it costs the rail express 
agency so much to perform the pick-up and delivery service for the 
airlines. The amount they receive for handling air express shipments 
at their present high charges of from 5 to 8 times rail express rates 
is considerably more than their entire charges for rail express pack- 
ages going a similar distance, which include payments to the railroads 
for line haul carriage as well as solicitation and delivery costs. 


(4) The present contracts stipulate that the air express rate 
cannot be lowered to less than twice rail express rates. With the use 
of specialized equipment and with the increase in technological 
knowledge which will be stimulated by the present war, it is highly 
probable that the costs of operation will drop so that rates for air 
express could be only slightly above the rates charged at present for 
rail express. 


The inactivity of the present airlines handling air express busi- 
ness in soliciting additional traffic and the fact that its control is 
vested in its closest competitor, has interested outsiders in the air 
express business. The costs of plane operation have dropped since the 
days Transcontinental and Western Air attempted to inaugurate an 
exclusive air express operation with Ford Tri-motor equipment, and 
as the rates offered by the existing airlines through the Railway 
Express Agency have not decreased since 1934, various groups are 
beginning to be interested in the possibilities for profitable all-express 
operation. In May, 1940, a corporation, Texas Air Freight, was 
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organized in Texas for the purpose of conducting an express business 
within Texas. Lately this company has begun planning toward an air 
freight operation from Brownsville to Chicago, paralleling the present 
Braniff Airways route. 


The General American Transportation Corporation, a subsidi- 
ary of the American Tank Car Corporation of Chicago, has made 
an extensive study of the possibilities for air freight development. 
The purpose of this study was to convince the railroads of the country 
that they ought to enter the air express business and it was pointed 
out that they should undertake the operations as a defensive measure 
—to control possible future expansion of an air express service. 


The American Freight Corporation of California has been 
recently formed for the purpose of operating an air express business 
paralleling the three large transcontinental routes and the north- 
south route operated by Braniff Airways from Chicago to Corpus 
Christi, Texas. This company has filed a notice of intent to make an 
application for the above operation after it makes an extensive study 
of the entire air freight picture which will include ground distribution 
facilities, development of suitable aircraft, the most desirable routes, 
and the feasibility of making use of the facilities of the existing 


airlines. 


In addition to these companies other groups have become inter- 
ested in the prospects of the business. Truck operators in their recent 
meeting in Chicago discussed the desirability of their entering the 
field. The Universal Air Freight Corporation of New York City, a 
division of the United States Freight Company, has had its solicitors 
in various parts of the country contact shippers to ascertain the 
probable amount of tonnage which could be expected with lower rates. 


In order to retain their control and influence in the air express 
business, the Railway Express Agency on October 19, 1938, applied 
for a certificate of public convenience and necessity as an air carrier 
under the grandfather clause of the Civil Aeronautics Act of 1938 
The Railway Express Agency did not seek authority to engage in 
the operation of aircraft. The Civil Aeronautics Board decided on 
March 13, 1941, that the Railway Express Agency could be con- 
sidered an air carrier in practice but that it was not necessary for it 
to have a certificate of public convenience and necessity in order to 
operate as such.*4 

In addition to the other surveys being conducted by various 


34. Civil Aeronautics Board Orders Serial Number 940, In The Matter of 
The Application of Railway Express Agency, Inc., Docket No. 19-401(E)-1. 
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groups, the Railway Express Agency is conducting one of their own 
accord. The study is comprehensive covering the following items: 
history, rates, traffic, coordinated rail-air express service, facilities, 
service, costs, mileage, financing, loss and damage, alternative serv- 
ices, sales activities, foreign air express activities, sources of airline 
revenue and the future of air express. It is unknown what scale of 
rates is being used as a basis for this study. 

The pressure from these organizations is forcing the airlines to 
broaden air express operations now, or as soon as equipment is avail- 
able. United Airlines, American Airlines, Easter Air Lines, and 
Transcontinental and Western Air have for the past few months been 
conducting independent surveys on probable air cargo traffic arising 
under lower rates and more varied services. The result of this inter- 
est on their part has culminated in the formation of a corporation, 
Air Cargo, Inc., which is mutually owned and controlled by them. It 
is contemplated that all airlines will participate in the ownership and 
control of this corporation as soon as it is found desirable for it to 
engage in air cargo carriage. The immediate purpose of the corpora- 
tion is to make a survey to end all surveys on air cargo possibilities ; 
and for this purpose, the controlling airlines have contributed 
$100,000. 

The army air corps has lately become the proving ground for 
many phases of commercial air activity, and its efforts at the trans- 
portation of property are no exception. On the basis of miles flown 
and freight carried, army operations are more extensive than the 
operation of Braniff Airways, the seventh largest commercial domes- 
tic airline. The Army’s operations include scheduled flights linking 
four main air depots, local trips between Air Corps stations and air- 
plane factories and weekly flights to Panama. In the first six months 
of 1940, the service moved 4,034,000 pounds of cargo and flew 
1,928,000 miles. The primary shipments carried so far have been 
motors and assembled propellers. Because of the concentration of 
aircraft manufacture in southern California, that district is really 
the hub of the Army freight-carrying system. Wire and teletype 
messages keep headquarters informed at all times of accumulated 
freight at each station and of the loads on and the whereabouts of, 
the planes. A plane may start out with one load and pick up another 
one with a higher priority rating on the way. The Army is doing 
extensive work in operations which will be of great value to the 
domestic airlines when they attempt to really develop an air express 
business.35 





35. Business Week, April 12, 1941, p. 44. 





A PRACTICAL RECONCILIATION OF 
STATE AND FEDERAL CONTROL 


By Tuomas K. Taytor? 


In recent issues, and again in this issue of the Journal of Air 
Law and Commerce are two articles and a report discussing govern- 
mental control of aviation. The first of these presented the case for 
exclusive federal control, and the second endeavored to establish 
a broad field for continued state regulatory activity. It is immediately 
significant that the factual subject matter and the nomenclature em- 
ployed in each case were designed to support the position of the 
respective writers. 


Mrs. Mabel Walker Willebrandt, whose article “Federal Con- 
trol of Air Commerce’? was first in point of time, concerned herself 
largely with scheduled carrier operations. The facts and figures, as 
well as the arguments presented, dealt almost exclusively with large 
scale, interstate air commerce in the big business sense of the term. 
Having painted her picture with these colors she very rightly called 


for Congress to usurp the entire field of control for this type of 
aviation. 


Mr. Charles L. Morris, Commissioner of Aeronautics for Con- 
necticut, then answered Mrs. Willebrandt, stating his views under 
the heading “State Control of Aeronautics.” Though seemingly at 
odds with Mrs. Willebrandt, Mr. Morris was concerned with intra- 
state flying, non-scheduled aircraft operations, and matters generally 
which might be properly within state jurisdiction. The “sectional” 
approach to the problem was entirely different from the “national” 
approach of the earlier article. Thus Mr. Morris presented another 
picture of aviation, and argued for state control of his type of avia- 
tion. Except for a certain amount of borderline friction, these 
writers had no quarrel, nor were their positions necessarily con- 
flicting. 

The third of these documents is the minority report of the 
Aeronautical Law Committee of the American Bar Association which 
was submitted by Mr. George B. Logan.* Though this report was 





A. B. Amherst College, 1937; Ll. B. Washington University, 1940; Flying 
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3. 11 Journal of Air Law and Commerce 320. 
4. See page 268 of this issue. 
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intentionally restricted in scope,® the reader found a comprehensive 
analysis of the problems of regulation, as well as a clarification of 
terminology. Avoiding legal restrictions, Mr. Logan presented a 
complete picture of aviation, assigned the federal government “prac- 
tically the entire field of aviation,” and proceeded analytically and 
practically to demonstrate a need for state supervision of the re- 
mainder of the field. 


Instead of arguing for either federal or state control, it appears 
vastly more important to coordinate the two. It is felt that there is 
not, nor can there be, any conflict in air law arising out of the duality 
of control which is inherent under our form of government. The 
inevitable development of aviation, in all of its aspects, will not 
tolerate an unnecessary obstacle of this nature. The purpose of this 
writing is to inquire how this coordination may be brought about 
most effectively. 


Inasmuch as the states have the constitutional power to regulate 
certain phases of aviation, and have undertaken to legislate in this 
regard, they have assumed large responsibilities. In order to serve 
the interests of air commerce in its entirety, the states must design 
their programmes to meet these requirements: 


1. They must confine their legislation within established juris- 
dictional limitations or run afoul of the federal power. 


2. They must actively and affirmatively promote the federal 
program during these first years of the 1938 Civil Aeronautics Act. 


3. They must cooperate in their activities so that the desired 
uniformity may be maintained. 


In order to accomplish the first of these purposes, it is necessary 
that the constitutional limitations on jurisdiction over air commerce 
be understood. Such an understanding on the part of experts of 
aeronautical science, the legislating bodies of the state and federal 
governments, and the delegated, rule-making administrative bodies 
of the governments, would avoid legal proceedings involving the 
validity of regulations. 


The courts of this country have long given their scholarly atten- 
tion to the question of Yederal versus state control over matters aris- 
ing under the commerce clause of the Constitution. Certain pre- 
cedents are unquestionably applicable in the aeronautical phase of the 
controversy. The theories, precedents and logic supporting federal 





5. Ibid: “My dissension with the Committee Report is directed specifically 
to the Committee’s recommendation which is ‘avoid urging any more state legis- 
lation on the part of this association’.” 
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jurisdiction have been too often iterated to warrant repetition. There- 
fore let us first turn our attention to the constitutional limitations 
upon the federal power over commerce, and attempt to delineate the 
proper sphere of federal control in relation to aeronautics. This will 
then reveal the extent of the state power of. regulation, and we may 
conclude by seeking to show that there need be no serious conflict. 

A brief reminder of certain fundamental principles of constitu- 
tional law is necessary in order to understand the problems we are 
to consider. 

Power over commerce is divided into three parts.® 

Two of these parts lie in the cases where the power of the states” 
and the power of Congress® are respectively exclusive. The third 
part is that in which the state may act in the absence of legislation 
by Congress.® 

This third part of the power over commerce presents two major 
difficulties : 

1. The inability to clearly define the line between the cases 
wherein state action is precluded by the very nature of the subject to 
be regulated, and the cases wherein the state may exercise its power 
in the absence of federal regulation. 

2. The inability to distinguish a valid from an invalid exercise 
of the police power of a state, when tested by the effect which it will 
have upon interstate commerce.?° 

The answer to any particular situation must be determined in 
the light of the facts and all other circumstances bearing upon the 





Mr. Justice Story es announced these principles in Houston v. Moore, 


6. 
5 Wheat. (U.S.) 1, 5 L. Ed. 
7. The powers over commerce not delegated to the federal government by 
ow. 


the Constitution are reserved to the States. Thurlow v. Mass., 5 H 
504, 12 L. Ed. 256; Sinnot v. Davenport, 22 How. (U.S.) 227, 16 L. 
Central R. Co. v. De Fuentes, 236 U. S. 157, 59 L. Ed. 517, 35 S. Ct. 275. 

8. ‘Where a subject is national in character and admits and requires uni- 
formity of regulation, affecting alike all the states, Congress alone can provide 
the regulations.” Louisiana P. 8. C. v. Texas and New Orleans R., 284 U.S. 125, 
76 L. Ed. 201, 52 Sup. Ct. 74. “In such a case the power is exclusive, and the 
states may not act even though Congress has not exercised its legislative author- 
UO ag psa aaa N. O., and T. R. Co. v. I. C. C., 162 U.S. 184, 40 L. Ed. 935, 

9. Covi yen and C. Bridge Co. v. Kentucky, 154 U.S. 204, 38 L. Ed. 962, 
16 S. Ct. 1087. Mr. Justice Brown rendered the opinion. This is developed as 
@ practical analysis for illustrative purposes. It is to be understood that the 
power of the State in this regard extends only to subjects not inherently national 
in character, and is also superseded by federal regulations. 

10. State v. Mo. Pac. R. Co., 212 Mo. 658, 111 S.W. 500 quoting and adopt- 
ing Cooley, Constitutional Limitations, 7th Ed., page 856: ‘“———it is settled 
doctrine that, if a state law, referable to the police power, only incidentally or 
indirectly affects interstate commerce, it is good under the provisions of the 
Constitution—unless Congress has occupied the exact field by a federal law, 
in which event the state legislation must give way. The line of distinction 
between that which constitutes an interference with commerce, and that which 
is a mere police regulation is sometimes exceedingly dim and shadowy, and it 
is not to be wondered that learned jurists differ when endeavoring to classify 
the cases which arise.” 
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case. With the method of attack in mind, however, we may turn to 
certain precedents with more understanding in the application of 
suggested analogies. 


The exclusiveness of federal jurisdiction within that part of the 
power over commerce which it exercises concurrently with the states 
is limited. In the first place, there must first exist the federal regula- 
tions before those of the states are either replaced or precluded. In 
other words, the mere existence of the power to regulate suffers an 
entirely different status than the valid exercise of the power. This 
is made clear by Mr. Chief Justice Hughes, speaking in Townsend 
v. Yeoman, 301 VU. S. 441, lc. 458; 81 L. Ed. 1210, when he said: 


“_.-the mere existence of the federal power (under the 
Commerce Clause), no conflict with its exercise being 
shown, does not deprive the States of their authority to 
safeguard their local interests by legislation which does 
not directly burden transactions in interstate or foreign 
commerce.” 

This is the familiar “Silence of Congress” doctrine. The recent 
case of H. P. Welch Co. v. New Hampshire™ furnishes a good illus- 
tration. The state had a statute which declared unlawful the operation 
of motor vehicles for specified transportation by drivers who had 
been continuously on duty for more than twelve hours. The violation 
of the statute for which the state revoked the appellant’s certificates 
occurred after the passage of the Federal Motor Carrier’s Act, but 
before the Interstate Commerce Commission had made its order per- 
taining to hours of duty under the authority of the act. The Supreme 
Court said it could not be inferred that Congress intended to super- 
sede any state safety measure prior to the taking effect of a federal 
measure found suitable to put in its place. 


Though it is true that a state may not presume to act in relation 
to a field occupied by the Federal government, nevertheless the intent 
of Congress to occupy the field exclusively must clearly appear.” If 
this intent does not so appear, then the state law is superseded only 
to the extent that it is inconsistent with or replaced by the federal 
regulation. This is especially true where the public health or safety 
is concerned.?8 





H. P. Welch Co. v. New Hampshire, 306 U. S. 79, 83 L. Ed. 500, 59 S. 


“The intent of Congress to exclude states from exerting their police 
power in connection with interstate commerce must be clearly manifest A 
exclude state action.” Napier v. Atlantic Coast Line R. Co., 272 U.S. 605, 7 
L. Ed. 432, 47 S. Ct. 207. 

13. “Congressional intention to displace local laws in the exercise of the 
commerce power is not to be inferred unless clearly indicated, especially ween 
oe public safety and health are concerned.” Maurer v. Hamilton, 309 U.S. 

84 L. Ed. 169, 60 S. Ct. 726. 
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Within the field of concurrent jurisdiction, the state may enact 
local police regulations which are designed to protect the health or 
safety of its people even though Congress has occupied the field by 
federal legislation, provided that the police regulations only inci- 
dentally affect interstate commerce. This is subject to the general 
rule that it does not conflict with the federal law. Thus the Supreme 
Court said in Savage v. Jones, 225 U. S. 201, 56 L. Ed. 1182: 

” when the local police regulation has real relation 

to the suitable protection of the people of the state, and is 

reasonable in its requirements, it is not invalid because it 

may incidentally affect interstate commerce, provided it does 

not conflict with legislation enacted by Congress.” 

The states are supreme in their power to regulate strictly intra- 
state commerce, of course. Certain fields for such regulation are 
suggested by both Mr. Morris and by Mr. Logan. The only argu- 
ment advanced for depriving the state of any jurisdiction in these 
fields is reviewed and endorsed by Mrs. Willebrandt. It is the uni- 
formity of regulation theory. This theory depends for its validity 
upon the fundamental fact that the subject matter to be regulated 
is inherently national in character. Insofar as such subject matter 
is not in all aspects national in scope, to such degree must this inter- 
pretation of the commerce clause fail to apply. It is felt that Mr. 
Logan and Mr. Morris have successfully established that there is 
some part of aviation which must admit of state control. The most 
zealous advocate of federal control must admit that so far the fed- 
eral program, effective and admirable as it is, still leaves room for 
state activity. The zoning of airport areas is but one of numerous 
examples. Therefore the question is one of degree, and not of 
principle. 

Further answering the contention that the uniformity of regu- 
lation theory requires an exclusive federal control, we may draw 
upon the question of admiralty jurisdiction for another analogy. Of 
course the basis of the federal authority over matters maritime lies 
in an express constitutional grant securing plenary powers to the 
national government. Therefore the position of this jurisdiction is 
even stronger than jurisdiction over air commerce which is not 
interstate. But it is interesting to note that state legislation may sup- 
plement or modify maritime law in accordance with the accepted 








14. Chief Justice Hughes, speaking in the Schechter case, 295 U.S. at page 
456, 79 L. Ed. at page 1589: “If the commerce clause were construed to reach 
all ‘enterprises and transactions which could be said to have an indirect effect 
upon interstate commerce, the Federal authority would embrace practically all 
the activities of the people and the authority of the state over its domestic 
affairs would exist only by sufference of the Federal Government. Indeed, on 
such a theory, even the development of the state’s commercial facilities would 
be subject to Federal control.” 
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criterions on nonconflicting and noninterfering law.15 Thus, for 
example, the states may regulate vessels in ports and harbors as 
necessary for accommodation or safety.'® 


There is no legal or practical reason why state legislation may 
not supplement national law in such a way that fundamental uni- 
formity is maintained, and at the same time safety measures suited 
to local conditions are established. It is submitted that the limitations 
set forth above indicate approval for such action by the states in the 
eyes of the law. 


The limitations on state legislation are indicated to some extent 
by the foregoing discussion. State laws will be invalid if they con- 
stitute a burden upon interstate commerce. They will be invalid if 
discriminatory, arbitrary, or capricious. It is truly said that due 
process and equal protection under the laws constitute the bound- 
aries of any governmental exercise of the police power. “Reason- 
able” regulatory practices are required by all courts. These prin- 
ciples are so well known and so firmly established that elaboration 
or citation of authority is unnecessary. 


Before proceeding to an examination of the practical consid- 
erations involved in coordinating state and federal control, the argu- 
ment for state regulatory activity may be stated briefly as follows: 
If the states have something to contribute to the growth and safety 
of aviation, then it is unwise to refuse that contribution. Provided 
the state programmes do not conflict with any legislation of the fed- 
eral government, and can maintain reasonable uniformity, then 
smothering of state activity is an unwarranted sacrifice upon the 
altar of “holy exclusive federal” jurisdiction. No advocate of state 
participation wants to interfere with the job the Federal govern- 
ment is doing for it is recognized that this is an important and 
splendid work. Not many practical aeronautic authorities want to 
interfere with the job the states are doing. 


In order to justify their position, however, the states must act 
cooperatively both among themselves and as supporters of the fed- 
eral program. Unless these things are done, then they have no stand- 
ing, and their professed good intentions may be disregarded. States 





15. Just v. Chambers, 61 S. Ct. 687, 85 L.Ed. 569. March 1941 “. the 
principle was maintained that a state in the exercise of its police powers may 
establish rules applicable on land and water within its limits, even though these 
rules incidentally affect maritime affairs, provided that the state action ‘does 
not contravene any acts of Congress, nor work any prejudice to the character- 
istic features of the maritime law, nor interfere with its proper harmony and 
uniformity in its international and interstate relations’.” See also the opinion 
of Judge Addison Brown in the City of Norwalk, 55 F. 98. It is submitted that 
this statement is also valid in regard to rules applicable in the air. 

16. The New York v. Rea. 18 How. (U.S.) 223, 15 L. Ed. 359. 
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which are sincere in the desire to promote aviation generally must 
be affirmatively cooperative with the Federal government or they do 
not deserve to have power over any part of the whole field. These 
ends should be kept in mind as we examine the method and scope 


of state control. 


The two most important practical considerations which argue 
in behalf of state regulation are: 


1. Budgetary, constitutional, and personnel limitations have 
operated to limit the scope of federal activity. 


2. The impetus to the fostering and encouraging of aviation, 
and the help which will be given to the federal program by intelli- 
gent state participation. 


In theory, therefore, there is a need for supplementary state reg- 
ulation which will supply the needs indicated above. The answer to 
this need, as a practical matter, has been suggested by the article and 
report referred to. It lies in the enactment of a uniform regulatory 
code for all the states. It is obvious that if each of the forty-eight 
states undertook to supply these needs as it saw fit, utter confusion 
would result even though each was sincerely bent on achieving the 
desired results. There are in existence certain bodies and people in 
certain offices upon whom the responsibility for this work falls. The 
State Coordination Section of the Civil Aeronautics Administration, 
the Aeronautical Committee of the American Bar Association, the 
Aviation Committee of the Commissioners of Uniform State Laws, 
and the National Association of State Aviation Officials are such 
bodies. The airlines and the varied business interests involved in the 
production of aircraft should have an interest in such work. The 
persons who occupy such positions are undoubtedly familiar with the 
problems they will confront, and capable of their solution. 


The Uniform State Regulatory Act was a solid accomplishment. 
It is felt that the reaction of the states to this act has shown that 
future similar drafts will be welcome. But this act at present does 
not go far enough to give sufficient aid to the states, or to aviation. 


Another source of information and suggested regulation has 
been in the suggestions prepared by the Civil Aeronautics Administra- 
tion, through the Technical Development Division publications. The 
work of the various sections of this Division is of uniformly high 
character, and can be of invaluable assistance to the states. Unfortu- 
nately, however, the legislation of the states is for the most part 
inadequate to meet the standards established, and so take advantage 
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of the benefits offered by the federal program. One example serves 
to illustrate this situation. 


In the requirements which must be met before the Administra- 
tion will license an instrument approach for an airport, stringent 
zoning of areas adjoining the airport is necessary. In the absence 
of state laws, municipalities or counties must enact the zoning regu- 
lations. This process is slow and unsatisfactory. State regulations 
in this regard would solve the problems in a uniform and efficient 
manner.!7 The beneficial results of such regulation would then be 
to enable the airports in a state to benefit by federal licensing, and 
also contribute to the necessary expansion of the federal airways 
system. 


The National Association of State Aviation Officials and the 
Aeronautical Law Committee of the American Bar Association are 
in an excellent position to foster the development of a Uniform 
State Regulatory Act. These bodies are in a position to contribute 
greatly to the sane growth of supplementary, uniform state legis- 
lation. 


The third responsibility resting upon the states is that they do 
everything possible to aid and abet the letter, the spirit and the pur- 
poses of the present Civil Aeronautics Act of 1938. State officials 
should be as active in enforcing federal regulations as are the federal 
officials themselves. There is no question but that recent develop- 
ments in aviation owe a great debt to the federal program. The 
growth of the air transport, aircraft construction, and allied indus- 
tries has been of great commercial value to all the states. The import- 
ance of the promised expansion of civil and military aviation portends 
an unprecedented increase of aeronautical activity. Unless the states 
are to be left so far behind that they shall never catch up with this 
growth, they must take an active part in promoting it. The obvious 
course for the states to pursue in this regard is one of cooperation 
with the federal agencies. 


The effects of such cooperation will be most apparent if state 
officials assist in the enforcement of federal regulations. For the 
separate jurisdictions to take the position that federal rules are to 
be enforced by federal officials, and to disparage the efforts of an 
inadequate federal personnel, is unforgivable. To accept the benefits 





17. A comprehensive discussion of the problems involved in zoning laws 
is presented by Mr. Charles S. Rhyne, 11 Journal of Air Law and Commerce 297, 
lc. 314 et seq. It should be pointed out, however, that though regulations are 
usually made by municipal authorities under a state enabling act, the power 
thus exercised is delegated by the state, but not exclusive of the state. The state 
—— full power to enact legislation of this type. Freund, “Police Powers”, 
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of federal promotion, and yet refuse to assume the responsibility of 
fostering air safety, is lack of cooperation in its most insidious form. 
All state officers, airport officials, and municipal operators should 
diligently assist in the prosecution of violators of the federal rules. 
By reporting infractions of the rules, and furnishing evidence and 
testimony in investigations, great service will be rendered in pro- 
moting safety. As air traffic increases, this becomes increasingly 
important. 

As has been stated, state legislation is prevented by law from 
directly conflicting with federal legislation which has been enacted 
to cover the same subject matter. Scrupulous observation of this 
principle is necessary in order to avoid borderline jurisdictional dis- 
putes. This does not mean that carefully devised rules of aircraft 
operation designed to meet local conditions are undesirable or invalid, 
however. If confined within the constitutional limitations indicated 
above, it is felt that such regulations will constitute a contribution 
to air commerce, rather than a burden. Though the need for enacting 
regulations to meet local requirements will result in a lack of uni- 
formity to a certain extent, this inconvenience is overshadowed by 
the protection and safety thus achieved. 

As pointed out by Mr. Logan, it is ridiculous to condemn all 
state legislation because some might be unsound. It is unwise to 
throw away the whole barrel because of one bad apple, especially 
when, by concerted, planned action it could be eliminated. If those 
who have the responsibility of directing state action be on the alert, 
there is no need for conflict. 


In conclusion, therefore, it is submitted: 


The several states and the Federal government exercise dual 
control over air commerce under our Constitution and form of gov- 
ernment. The dominant authority is the Federal government. 

State laws, drafted to compliment federal regulations, and pro- 
viding for variations of detail designed to meet safety requirements 
in the light of local conditions, are desirable. These need not result 
in an abuse of the principle of uniformity.1§ 

Cooperative action by the states is imperative for the best inter- 
ests of aviation, whether viewed from a state or national perspective. 





18. Minnesota Rate Cases, 230 U.S. 352, 57 L.Ed. 1151, 33 Sup. Ct. 729: 
“There are certain subjects having the most obvious and direct relation to inter- 
state commerce, which nevertheless, with the acquiescense of Congress, have 
been controlled by state legislation from the foundation of the government 
because of the necessity that they should not remain unregulated, and that their 
regulation should be adapted to varying local exigencies; hence, the absence of 
regulation by Congress in such matters has not imported that there should be 
no restriction, but rather that the states should continue to supply the needed 
rules until Congress should decide to supersede them.” 
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Such cooperative action by the states will provide a stimulus to 
the federal program and to aviation generally, and also prepare the 
way for future expansion of the federal system. 











ADDITIONAL AIR SERVICE 
FOR THE SOUTHEAST 


By Frank L. Barton* 


Certificates of public convenience and necessity granted by the 
Civil Aeronautics Board! in Dockets 162 and related dockets’ under 
Section 401 of the Civil Aeronautics Act of 1938, as amended, 
authorizing air transportation of persons, property, and mail, have 
allowed a substantial increase in air service for the southeastern 
portion of the United States. The location of these new routes may 
be seen on Chart I. 


Three features of the consolidated proceeding before the Civil 
Aeronautics Board merit examinations: the strong contrast between 
the recommendations of the examiners conducting the hearings and 
the findings of the Civil Aeronautics Board; although several ap- 
plied, no new companies were allowed to enter the field; and the 
promulgation of a new policy by the Civil Aeronautics Board in 


announcing decisions. The scope of this paper is a discussion of 
these points in connection with the routes granted. 


While there are often substantial differences between proposed 
reports of examiners and the final decisions of Federal boards and 
commissions, it is unusually interesting in this proceeding to com- 
pare the reasoning of the examiners and that of the Board in 
arriving at far different conclusions. 


Possibly part of the difficulty is accounted for by the subjective 
element necessarily present in determining the meaning of the phrase 
“public convenience and necessity.” An abstract determination of 
the exact meaning of the term is extremely difficult, for its limita- 
tions appear when applied to a specific situation that involves the 
determination of facts pertaining to such public convenience and 
necessity. Except for the provisions in Section 401(d) of the Act, 
requiring that the applicant be fit, willing, and able to perform the 





* Chief, Economics Section, Commerce Department, Tennessee Valley Au- 
thority. Knoxville, Tenn. 

1. Designated as the Civil Aeronautics Authority prior to July 1, 1940. 

2. Dockets Numbers 224, 244, 245, 267, 271, 272, 313, 386, and 387. The 
opinion was dated January 30, 1941, Orders Serial Number ‘869. Branch, Chair- 
man, Ryan and Mason, members, concurred. Warner and Baker, members, 
concurred and dissented. 

3. See Abbott v. Commission, 136 Alt. 490 (R.I.) ; Fornarotto v. Board, 143 
Alt. 450 (N.J.); Application of Calhoun, 68 Pac. (2d) 591, 596 (Cal); and 
San Diego Company v. Commission, 292 Pac. 640. 
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CHART I 


New Routes Awarded by the Civil Aeronautics Board 
in Dockets 162 et al 
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transportation properly, public convenience and necessity is the test 
which determines the authorization of the proposed service under 
the provisions of Section 401. 

The Civil Aeronautics Board, in a number of opinions pertain- 
ing to applications for new routes and the extension of existing ones, 
has discussed “public convenience and necessity” and the consider- 
ations which govern the disposition of such applications have been 
outlined. The opinions indicate that the primary questions to be 





4. Houston-Memphis-Louisville Route, CAB Docket Number 1-401-B-1, et 
al, decided December 6, 1940; Daytona Beach-Jacksonville Operation, CAA 
Docket Number 5-401-B-1, et al, decided March 21, 1940; Roswell-Hobbs-Carlsbad 
Operation, CAA Docket Number 265, et al, decided March 8, 1940; Duluth-Twin 
Cities Operation, CAA Docket Number 131, et al, decided March 6, 1940. 
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considered are: (1) whether the new service will serve a useful 
public purpose; (2) whether the proposed service can and will be 
served adequately by existing routes or air carriers; (3) whether 
the route can be operated by the applicant without impairing the 
operations of existing carriers contrary to the public interest; and 
(4) whether cost of the proposed service to the Federal Govern- 
ment will be outweighed by the benefit which will accrue to the 
public from the service. In considering whether the inauguration 
of air service is in the public interest in this group of dockets the 
above principles are used as standards.® 


Atlanta-Knoxville-Lexington-Cincinnati Route 


The original applicant for this route, a distance of 399 miles, 
was Delta Air Corporation.* Pennsylvania-Central Airlines Corpo- 
ration also proposed to furnish the service as parts of two other 
lines: Pittsburgh-Knoxville-Birmingham, and from Knoxville to 
Brunswick, Georgia, via Atlanta and Savannah, Georgia.? The sec- 
ond line proposed by Pennsylvania-Central of which this service is 
a portion was from Norfolk to Cincinnati through Knoxville.® 
Southern Air Lines, Inc., expressed willingness to render the service 
as one of a number of proposed air lines radiating from Atlanta.® 


Eastern Air Lines contended that the proposed route would, by 
connections with American Airlines at Cincinnati, divert traffic from 
its route extending from northern cities to Florida points, but no 
data were submitted as to the extent to which the competition would 
jeopardize Eastern. Service was shown to be available, with con- 
siderable layover, between Atlanta and Cincinnati by connections 
between Eastern and American in either Nashville or Louisville, 
while connections between these two lines at Nashville furnish 
Atlanta-Knoxville service. Between Cincinnati and Knoxville serv- 
ice is available by the junction of two American routes in Nashville. 
Lexington has no air service. The following tabulation shows the 
savings claimed in both time and miles by the proposed Atlanta- 
Cincinnati route. 





5. In the Matter of the Applications of Delta Air Corporation, et al, CAB 
Docket 162, et al, decided January 30, 1941. 

6. Docket Number 162. 

7. Docket Number 244. 

- Docket Number 245. Counsel for Pennsylvania-Central during hearings 
on Dockets 162, et al, presented a motion to consolidate 245 (already assigned a 
hearing date) with 162, et al. The motion was referred by the examiners to the 
CAA. See Transcript of Testimony, CAB Docket 162, et al, pp. 161-164. On 
September 17, 1940, the CAB awarded the Norfolk-Knoxville segment of the 
line to Pennsylvania-Central, but considered the Knoxville-Cincinnati portion 
with Dockets 162, et al. 

9. Docket Number 272. Southern’s proposal was unique in that no author: 
ity was sought to carry mail, only persons and property. 
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TABLE I 
Possible Savings on Proposed Atlanta-Cincinnati Route 
Present Proposed Saving 
Elapsed Elapsed 

Miles Time Miles Time Miles Time 
Atlanta to 
Cincinnati 469 5:10 399 2:50 70 2:20 
Atlanta to 
Knoxville 361 2:35 168 1:10 193 1:25 
Knoxville to 
Cincinnati 401 3 :06 231 1:33 170 1:33 















Source: In the Matter of the Applications of Delta Air Corporation, et al, 
CAB Docket Number 162, et al, p. 14. 

Considerable economic evidence was put in the record by wit- 
nesses appearing as interested parties from cities along the route and 
for the applicant air lines to show the community of interest between 
the cities on the proposed line.!° Postal receipts; hotel registrations ; 
number of long distance telephone calls; freight traffic; flow of pas- 
senger traffic by rail, bus,1! and air were included. Under existing 
schedules it was disclosed that next-morning delivery of mail is pos- 
sible at Atlanta for mail posted in Cincinnati the preceding evening. 
Mail posted in the evening in Atlanta is delivered the next afternoon 
in Cincinnati. Data on mail for cities on the route are shown in 
Table II. 


TABLE II 


Daily Average Figures for Mail for Cities 
on Proposed Atlanta-Cincinnati Route 
(Seven-day count in August 1939) 


Air Mail First-Class Mail 
Dispatched Received Dispatched 
Pieces Pounds Pieces Pounds Pieces Pounds 
Atlanta 11,994 372 7,903 266 176,955 6,136 
Knoxville 1,185 53 459 18 40,434 1,232 
Lexington 3108 299 «7 19,832 588 


Cincinnati 8,223 294 8111 314 213,960 5,917 


Source: In the Matter of the Applications of Delta Air Corporation, et al, 
CAB Docket Number 162, et al, p. 15. 


10. In the opinion of the Board (p. 8) it was stated that Atlanta manu- 
facturers, by reason of the railroad freight-rate pattern, could compete in the 
Ohio market with northern manufacturers on fairly comparable terms. In con- 
tradistinction to the impression -created here, freight rates on manufactured 
goods in the area south of the Ohio River are generally on higher levels than 
in the region north of the Ohio River. 

11. Most of the data on traffic flow except for air travel were for 1933 from 
the reports of the Federal Coordinator of Transportation, the only available com- 
Pilation of such information. 
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The CAB admitted it was inappropriate in this proceeding to at- 
tempt to forecast what the mail rate would be on the proposed route, 
but stated that it was important to attempt to ascertain the cost of the 
proposed operation in the form of mail compensation. At a rate of 
29 cents per mile, suggested by Delta as fair and reasonable, the cost 
to the Federal Government would be about $160,000 on the basis of 
95 percent completion of schedules; so the Board found. 


With the exception of radio facilities at points serving existing 
air lines, there was no air navigation equipment for use in the pro- 
posed route. Service would have to be restricted to daylight contact 
operations until facilities could be installed. The examiners and the 
Board did not agree on an interpretation of cost figures offered in 
evidence for providing the facilities.12 The examiners found that a 
fully equipped airway between Atlanta and Cincinnati via Knoxville 
and Lexington would require expenditure of $265,100 in Federal 
funds, of which $146,100 is for radio and communication facilities 
and $119,000 for field and lighting facilities; the total annual main- 
tenance cost was estimated at nearly $60,000.18 The CAB stated that 
“under the present policy of the Federal Airways Service” the cost of 
establishing radio and communication facilities is $40,000, with an- 
nual maintenance cost of $25,555. The construction of lighted fields 
and airports was estimated to cost $68,000 with annual maintenance 
cost of $7,315. “If” (so stated the Board) “beacon lights are re- 
quired,” the estimated cost is $51,500 additional with maintenance of 
$8,660.24 


It was agreed that the cost of the facilities cannot be charged 
entirely to the inauguration of the Atlanta-Cincinnati route because 
military and other air operations derive benefit from the facilities, but 
such cost must be considered in determining the requirements of pub- 
lic convenience and necessity.15 


The examiners stated that the question presented is not one of 
providing air service where none exists but whether additional serv- 
ice is necessary in the form of a direct route between Atlanta and 
Cincinnati.1® It was called to attention that only 70 miles would be 
saved by the new route which requires the authorization of 399 miles 
of new line and large outlays for mail compensation and navigation 
aids. Readjustment of existing schedules to reduce lay-overs was 





12. Transcript of Testimony, CAB Docket 162, et al, pp. 783-791. 
18. Examiners’ Report, CAB Docket 162, et al, p. 17. 
= = pana w See ~ Delta Air Corporation, supra, p. 17. 
> win 8-Des Moines-Kansas City-St. Louis Operation, 
Number 3-401-B-1, et al, decided July 18, 1940. ee ee anne 
ee To be strictly accurate Lexington should be noted as having no air 
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offered as a solution to meet the two hours’ saving in time claimed 
for the proposed service. See Table I. The entire absence of air 
service at Lexington was justified on the ground that the only strong 
community of interest shown for Lexington is with Cincinnati and 
“Lexington residents desiring to travel by air east or west from Cin- 
cinnati would probably continue to travel by surface facilities to Cin- 
cinnati in order to avail themselves of the more convenient schedules 
from that point.’’27 


It was admitted that the proposed service would result in a sub- 
stantial saving in mileage and time over the present service for Knox- 
ville, but the need was held not sufficient to justify the establishment 
of the new route. Upon consideration of the evidence the examiners 
concluded that the proposed Atlanta-Cincinnati route was: 1) a dup- 
lication of existing service ; 2) would afford small savings in mileage, 
3) that the present service is not inadequate.1® 


In direct contrast to the examiners’ findings the CAB states that 
there is a strong community of interest and flow of traffic between 
Atlanta and Cincinnati. Industrial and other developments in the 
area point toward a substantial increase in travel, it was observed. 
In regard to Lexington, the Board held that because Lexington was 
without air service at present, inauguration of the proposed service 
would result in generation of a substantial volume of traffic because 
of connections provided at Cincinnati, Atlanta, and Knoxville. 
Further, it was held that although American and Eastern had in- 
augurated additional schedules since the time of the hearings on the 
existing route between Atlanta and Cincinnati, no improvement was 
effected in the present connections between those cities. Two hours 
and 70 miles saved on a route only 399 miles in length were given 
considerable importance by the CAB. Of greater importance, it was 
held, is the direct service between Atlanta and Knoxville and between 
Knoxville and Cincinnati, and the furnishing of air service to Lexing- 
ton. Viewing all the considerations, the Board concluded that the 
public convenience and necessity require air transportation of persons, 
property, and mail between Atlanta and Cincinnati, with stops at 
Knoxville and Lexington.!® Thus, the examiners’ findings were com- 
pletely reversed. 


Delta was awarded the route because it could be operated as an 
integral part of the Delta system,?° providing a through route between 





17. Examiners’ Report, supra, p. 31-32. 

18. Examiners’ Report, supra, p. 35. 

19. Lexington will receive the service upon its completion of suitable air- 
Port facilities. 


20. Extending from Forth Worth, Texas, to Charleston, South Carolina, 
via Atlanta. 
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Cincinnati and the remaining points on the line and allowing a more 
efficient use of equipment. PCA was eliminated, apparently because 
it did not propose through operation of the line, and Southern was 
found unsuitable for rendering the service.?? 


The Pittsburgh-Birmingham Line 


A second air line granted in the group of dockets under discus- 
sion is that from Pittsburgh to Birmingham with intermediate stops 
at Wheeling and Charleston, West Virginia; Knoxville and Chat- 
tanooga, Tennessee.?? 


Pennsylvania-Central proposed to serve the 637-mile route be- 
tween Pittsburgh and Birmingham via Charleston, Knoxville, and 
Chattanooga; a line between Knoxville and Atlanta was also part of 
this proposed route.23 The Dixie Airline’s proposal designated a route 
between Atlanta and Pittsburgh, with Knoxville, Charleston, and 
Wheeling being the intermediate points ; from Knoxville the proposed 
line extended to Birmingham with stops at Chattanooga.”4 


Ample evidence was presented at the hearings to show that each 
of the cities on the proposed route possessed substantial industrial 
development. A particularly strong community of interest was shown 
to exist between Pittsburgh and Birmingham because of the location 
at each of large units of the steel industry. 


It was also demonstrated that the development of transportation 
in general in the area for which the service was proposed has been 
mainly east and west—due both to the natural westward movement 
and to the natural barrier of mountains. Although all the cities on 
the proposed line, except Wheeling, have regular air service, there is 
no direct air or rail service between Charleston and Pittsburgh, or 
from these cities to Knoxville, Chattanooga, and Birmingham. All 





21. In dissenting, Warner and Baker stated such a service would not be 
justified under existing conditions in view of present stringency in equipment 
and personnel for air transport operations. New schedules were recommended 
for improving connections at Louisville and Nashville for the Atlanta-Cincinnati 
service in lieu of the proposed line granted by the majority. 

. The examiners recommended that the McKellar Tri-Cities Airport 
serving Bristol, Tennessee-Virginia, Johnson City and Kingsport, Tennessee, be 
included as an intermediate stop on the route. The airport is named for Senator 
Kenneth McKellar, senior Senator from Tennessee and chairman of the Senate 
Committee on Post Offices and Post Roads. 

The CAB found, however, that no formal application for such a stop had 
been before them at the time of the hearing, and additional service cannot be 
authorized without compliance with the statutory requirement of notice and 

ublic hearing, although a witness testified on behalf of the Tri-Cities. (See 

ranscript of Testimony, supra, pp. 193-200.) Consequently, the opinion in Docket 
162, et al, omitted the Tri-Cities as a stop, but Orders Serial Number 870 was 
issued by the Board instituting a proceeding to determine whether the public 
convenience and necessity would be served by a ston at the McKellar Tri-Cities 
Airport. On March 5, 1941, PCA was awarded the Tri-Cities stop plus permis- 
sion to serve Clarksburg, West Virginia, until the Wheeling airport is completed. 

23. Docket Number 244. 

24. Docket Number 313. 
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movements are through either Washington or Cincinnati. 


Under these conditions substantial savings both in amounts of 
fares and in miles were claimed for the proposed service when com- 
pared with service available. These savings are shown in Table III. 


TABLE III 


Possible Savings on Proposed Pittsburgh-Birmingham Route 
Present Proposed Saving 
Miles Fare Miles Fare Miles Fare 
Pittsburgh-Charleston 444 $29.45 177 $13.25 274 $16.20 
m Knoxville 590 41.35 387 27.15 203 14.20 
1 Chattanooga 717 42.20 28.70 243 13.50 
ws Birmingham 738 44.85 34.50 129 10.35 
Charleston-Knoxville 557 35.15 18.80 340 16.35 
ai Chattanooga 501 32.30 21.90 197 10.40 
. Birmingham 606 38.70 28.05 167 10.65 
Knoxville - Chattanooga 254 14.75 6.25 167 8.50 
. Birmingham 358 21.15 1190 136 9.25 
Chattanooga-Birmingham245 — 13.05 740 110 5.65 


Source: In the Matter of the Applications of Delta Air Corporation, et al, 
Docket 162, et al, p. 41. 





Air mail posted in Birmingham in the evening is delivered in 
Pittsburgh the following afternoon. In the reverse direction “second 
carrier” delivery is possible for mail posted in Pittsburgh the preced- 
ing evening. No specific estimates were given concerning the effect 
on volume of air mail of inaugurating the proposed service, but it was 
the consensus that it would increase appreciably between terminal and 
intermediate points. Daily average figures for air mail dispatched 
and received and first-class mail dispatched for cities on the route 
are given in Table IV. 


The Board prognosticated that direct service between the points 
on the line would likely result in a substantial increase in use of air 
mail, particularly at Charleston and Wheeling where the ratio be- 
tween pounds of air mail dispatched and first-class mail dispatched 
is 1 to 132 and 1 to 45, respectively, as shown in Table IV. 


Cost figures for PCA for the first year of operation given at the 
hearing were based on the use of Boeing equipment already fully de- 
preciated on the company’s books ; the examiners found on this basis 
that the cost to the Federal Government would be $139,000 in mail 
pay. At oral argument before the Board counsel for Pennsylvania- 
Central stated that DC-3 equipment would be used on the new 
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TABLE IV 
Daily Average Figures for Mail for Cities on Proposed 
Pittsburgh-Birmingham Route 
(Seven-day count in October 1939) 


Air Mail First-Class Mail 
Dispatched Received Dispatched 
Pieces Pounds Pieces Pounds Pieces Pounds 


Pittsburgh 31,383 1,055 6,880 253 232,909 6,905 
Wheeling 255 19 317 14 29,204 867 
Charleston 356 10 473 15 63,561 1,324 
Knoxville 1,172 52 459 18 40,434 1,232 
Chattanooga 2,350 52 1,061 22 55,308 1,230 
Birmingham 3,302 128 2,308 95 75,783 1,728 


Source: In the Matter of the Applications of Delta Air Corporation, et al, 
CAB Docket Number 162, et al, p. 42. 





route,?5 with a first-year deficit, not including mail pay, of $117,000. 
The Board found this estimate too low and estimated the cost to the 
government to be about $217,000 for air mail compensation. Dixie’s 
costs were based on estimates furnished by Lockheed, the producer of 
Lodestar equipment, which had not been operated in air transport 
service prior to the hearings. The loss without mail pay for Dixie was 


shown to be nearly $247,000. 


Separate cost figures for a fully-equipped airway on the Pitts- 
burgh-Birmingham route were not cited by either the examiners or 
the Board, but the examiners estimated that between Knoxville, Chat- 
tanooga, and Birmingham additional facilities for a fully-equipped 
airway would cost $78,500. The Board found the cost to be $52,000, 
but added that if beacon lights are required, the cost would be in- 
creased about $27,000. 


In one of the few major findings in the entire group of dockets 
on which there was agreement between the examiners and the Civil 
Aeronautics Board, it was found that the Pittsburgh-Birmingham 
route was in the public interest.2® The examiners justified it chiefly 
because existing transportation facilities on the line were slow and in- 
adequate ; because of the saving of 311 miles in flight mileage between 





25. Apparently Douglas equipment is not being used entirely because on 
April 16, 1941, near Charleston, West Virginia, a Boeing plane on the PCA 
route from Pittsburgh to Birmingham crashed without fatal injuries to either 
passengers or crew. 

26. In previous portions of the examiners’ recommendations figures for 
1933 from the report of the Federal Coordinator of Transportation were taken as 
“indicative of the direction in which rassengers move and the comparative 
volume.” Examiners’ Report, supra, p. 13. Concerning the Pittsburgh-Birming- 
ham route, on which the coordinator’s report showed light traffic. the examiners 
apnarentiv rationalized by stating the lack of traffic was caused by inadequate 
rail facilities and adverse economic conditions in 1933. Ibid., p. 48. The Board 
followed approximately the same line of reasoning. 
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the important industrial areas at the termini; because it would give 
north-south service to Charleston, Knoxville, and Chattanooga ;?7 
because the route would develop new passengers rather than divert 
them from existing lines; because the present air service for local 
traffic on the line is practically non-existent; and because the line 
would make Knoxville-Atlanta service via Chattanooga possible. The 
Board’s reasoning in awarding the line was similar, but the route was 
discussed more in detail by segments. 


In the choice of a carrier to render the service the examiners’ 
report and the opinion of the Board fell again into conflict. The exam- 
iners noted that PCA is an operating company while Dixie is a 
newly-organized one seeking to enter the field. It was pointed out that 
it becomes necessary for the CAB to determine which of the two 
could best serve the public interest, which is not the local interest of 
the cities receiving the service but the national interest in developing 
an air transport system to meet the needs of the Nation.?8 


In awarding the line to Dixie the examiners stated that it was not 
the intent of the Congress that the air transportation system should 
become fixed in its present pattern either as to operating companies 
or routes. It was held that in a new industry it is desirable that 
widest latitude be allowed for attracting new capital and developing 
new ideas, and that this route presents an opportunity for a new 
organization because the line is in a territory having relatively little 
competition from existing carriers. 


The Board in reversing the examiners found that PCA is an ex- 
perienced company operating routes over terrain similar to that on 
the Pittsburgh-Birmingham route; that the route would form an 
integrated part of PCA’s system with connections at Knoxville for 
Norfolk and intermediate points, and at Pittsburgh for northern 
industrial centers. It was further stated that the difficulties of main- 
taining convenient connecting service between independent carriers 
would be aggravated by awarding the line to Dixie. The Board found 
that the number of air carriers now operating appears sufficient to 
insure against monopoly, and that there is no indication that operation 
of the route by Pennsylvania-Central creates a monopolistic con- 
dition inimical to the public interest.?® 





27. The examiners’ directions are not exactly correct in designating this 
as north-south service. 

28. Duluth-Twin Cities Operation, supra. 

29. In dissenting, the minority stated that by no test appropriate in ordi- 
nary times would the inauguration of the service be justified, but in view of the 
unique conditions now existing, the route should be inaugurated on a trial basis 
and under a temporary certificate. The minority concurred in the choice of 
carrier selected. 





252 JOURNAL OF AIR LAW AND COMMERCE 


Action taken by Dixie following the issuance of the Board’s 
opinion will be discussed subsequently. 


New Service between Augusta and Savannah 


On a second point of importance on which the examiners and 
the Board agreed, service was authorized between Augusta and 
Savannah, Georgia. Delta and Pennsylvania-Central both sought 
certificates for service between Atlanta, Augusta, and Savannah, 
Georgia. Delta proposed to provide the service by extension of its 
route 24 (Fort Worth-Charleston) from Augusta to Savannah and 
Brunswick ;3° PCA’s application was part of a new route, previously 
mentioned, between Atlanta and Savannah and Brunswick.®! Suffice 
it to say that Delta was allowed to render the service between Augusta 
and Savannah as an extension of its Fort Worth-Charleston line 
under Section 401(h) of the Civil Aeronautics Act. 


Additional service granted in addition to that discussed above 
included an amendment to the certificate of Eastern Air Lines to in- 
clude Birmingham as an intermediate point on its route 5 between 
New York and New Orleans.3? After the examiners had recom- 
mended the application be denied, the CAB granted it with the restric- 


tions that service shall be rendered by flight originating and terminat- 
ing at New Orleans or south thereof or at Washington, D. C., or 
points north of that city on route 5.38 


_ In dockets considered by an examiner other than those hearing 
Docket 162, et al, Eastern was denied permission by the Board to 
include Savannah as an intermediate point on its route 10 extending 
from Chicago to Jacksonville, Florida,?# but was granted permission 
to include Brunswick, Georgia, as a stop on the line between the 
co-terminal points New York and Newark, New Jersey, and the 
terminal Miami, Florida.25 The minority of the Board concurred in 
granting the Augusta-Savannah extension and in naming the new 
stops on existing routes. 





30. Docket Number ?71. 

31. Docket Number 244, 

32. Docket Number 267. 

33. Eastern filed on February 25, 1941, a petition for rehearing, modifica- 
tion, and clarification of orinion and order of the CAB insofar as it authorized 
Easte*n to stop at Birmingham. The Board granted the petition by reopening 
Docket 162, et al, for the sole purpose of reargument and reconsideration of the 
opinion and order. Orders Serial Number 908. Chicago and Southern was allowed 
to intervene. Orders Serial Number 909. The Board reaffirmed its original deci- 
sion concerning Eastern’s stop at Birmingham, Orders Serial Number 997. 

34. Docket Number 386. 

35. Docket Number 387. Prior to the hearings in Docket 162, et al, East- 
ern applied to include Savannah and Brunswick as intermediate points. A public 
hearing was held, but an examiner’s report was waived by all parties. The 
points involved were disposed of in the opinion for Docket 162, et al. 
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The Application of New Companies 


Two companies submitting applications in this proceeding were 
new ones: Southern Air Lines and Dixie Airlines. Both were 
so-called paper concerns with no air line routes in operation.*® 
Southern proposed to operate without air mail compensation a sys- 
tem radiating from Atlanta in four directions: to Savannah, to Cin- 
cinnati, to Memphis, and to Pensacola. The application was denied 
in all respects. The Board concluded that a review of the evidence 
shows that the applicant had no realization of the risks involved in 
the operations proposed and that it is not fit, willing, and able to 
perform the service for which it applied. Up until the present time 
Southern has taken no reported action to contest the decision of the 
Civil Aeronautics Board. ; 


In the case of the refusal of Dixie’s application the result has 
not been so simple. The Board overruled the examiners, who recom- 
mended Dixie, and awarded the Pittsburgh-Birmingham route to 
Pennsylvania-Central, as was recounted previously. The Board held 
that it is undesirable to increase the number of instances in which 
additional connections would be necessary by the authorization of 
new carriers when it appears the service could be performed as well 
by an existing carrier. The Board went further to say that the cen- 
siderations which lead to this determination “would be equally 
applicable in any case in which an existing air carrier is competing 
with a company without operating experience for a new route or 
service.”37 In the absence of particular circumstances presenting an 
affirmative reason for a new carrier there appears to be no inherent 
desirability of increasing the present number of carriers merely for 
the purpose of enlarging the number in the industry; so held the 
CAB.38 What constitutes “particular circumstances” the Board did 
uot define. 


One might suspect that the Civil Aeronautics Board leans toward 
the idea that the number of carriers in the field is sufficient at present 
and believes that new carriers will be awarded routes only under 
unusual circumstances. Whether this is the policy of the Board may 
be ascertained from future decisions, but on the face of it the pros- 
pects are not bright for new air lines wishing to enter the field.3? 





36. Kenneth Frank testified that he was president of Dixie Airlines, Inc., 
and that his residence was in Atlanta, Georgia, (Transcript of Testimony, supra, 
Pp. 1855). A letter addressed to him in April 1940 as president of Dixie Airlines, 
Atlanta, Georgia, was returned unclaimed to the writer. 

P m, - In the Matter of the Applications of Delta Air Corporation, et al, supra, 


38. Ibid, p. 52. 
1 wie ~°! a brief discussion of this point, see American Aviation, March 
, , p. ° 
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Following the decision Dixie filed a petition with the CAB 
requesting that the order of the Board in Docket 162, et al, be stayed 
insofar as it authorizes the issuance of a certificate to PCA to oper- 
ate the Pittsburgh-Birmingham route until Dixie files a petition for 
rehearing, reargument, and reconsideration of the order, and action 
can be had on the petition. The Board found that sufficient reasons 
for justifying the granting of the petition had not been shown, and 
Dixie’s petition was denied.4° Later Dixie filed a petition for reargu- 
ment and reconsideration on the opinion and order, but this was 
denied by Board upon finding that matters of error alleged in the 
petition are not sustained by law or evidence in the record.*? 


Dixie showed persistence, however, by asking the U. S. Court 
of Appeals for the District of Columbia to set aside the CAB order 
granting Pennsylvania-Central a certificate of convenience and neces- 
sity for a Pittsburgh-Birmingham route. In Dixie’s petition it was 
claimed that the Board’s conclusion will “freeze” the domestic air 
transportation system in the hands of existing carriers. Quotations 
are given in Dixie’s petition from Congressional hearings preceding 
enactment of the Civil Aeronautics Act of 1938 which Dixie claims 
proves that it was not the purpose of Congress that the carriers 
existing at the time of the passage of the Act should have a monopoly 
of traffic in their own areas or in the expansion of new routes. 


As yet no ruling has been handed down by the court. PCA is 
already operating the route; so a staying of the CAB order would 
bring on extremely interesting developments pending a review. One 
might hazard a guess, however, that Dixie’s chances of obtaining a 
stay are rather poor. In addition, their chances of being awarded a 
certificate for operation of a route with terminals at Pittsburgh and 
Birmingham are probably more remote. 


Announcement of New Policy 


In announcing the decision in this consolidated proceeding the 
Civil Aeronautics Board stated that it had adopted a policy permit- 
ting an announcement of decision in pending proceedings in advance 
of the issuance of its opinion thereon “in exceptional cases where 
some paramount reason requires the decision be made public at the 
earliest possible moment.”*? The opinion was made available several 
days later. Dixie called this an “unprecedented proceeding,” stating 
that the announcement of the decision in advance of the issuance 





40. Orders Serial Number 884. 
41. Orders Serial Number 907. 
42. Civil Aeronautics Board release for January $1, 1941. 
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of the opinion conveys the implication that the decision had been 
reached arbitrarily and that findings of fact or conclusions of law 
to fit the order and decision would be issued when prepared. 


While the Board may have a new policy that departs from the 
customary procedure in the issuance of decisions and opinions, one 
feature of its policy in announcing decisions is apparently like that 
of some other regulatory bodies: the risk of making a hasty decision 
is not incurred. Deliberateness is apparent when it is recalled that 
the first application in the proceeding was filed February 10, 1939; 
the hearings ran from October 26, 1939, to November 14, 1939; 
and the examiners’ recommendations were rendered September 7, 


1940, 


The Board indicated that because of the acute situation in 
regard to aircraft equipment the early announcement of its decision 
in this proceeding was deemed desirable. The number of carriers 
involved, the size of the proposed operations, and the fact that the 
Priorities Committee of the National Defense Commission was con- 
fronted with priorities questions which the prompt announcement of 
the Board’s decision in this proceeding would aid in solving were 
factors in the announcement. 


Regardless of new policies in announcing decisions, federal 
court action, or priorities questions, the Southeast possesses new air 
lines connecting several of its important industrial and commercial 
centers with similar areas in the Northeast. The difficulty of trans- 
portation on north-south routes has been appreciably diminished. 





EDITORIALS 


AIRLINE PASSENGER FARES 


An analysis of the fare quotations appearing in the June 1941 
issue of the Official Guide of the Airways, shows that some rather 
interesting joint fare relationships have developed as a result of the 
attempt made by Western Air Lines to offer bargain round-trip rates 
to local customers. 


With the exception of a few excursion rates, most of the domes- 
tic airlines offer a ten per cent reduction on round-trip tickets. If 
the one-way fare is, for example, $100.00, the usual round-trip quo- 
tation is $180.00. Western Air Lines, on the other hand, is offering 
reductions in round-trip fares, on local traffic amounting to as much 
as 25 per cent. This rate of discount is applicable to tickets reading 
between Los Angeles and Salt Lake City. The one-way fare between 
these points is quoted as $34.75, and the round-trip as $52.12. As this 
$52.12 is to “apply only to passage over Western Air Lines and... 
not to be used in computing Joint Fares,” it appears to be to the 
financial interest of a person making a round trip between Los An- 
geles and some point east of Salt Lake, on United Air Lines, to 
purchase two separate tickets. This may be illustrated as follows: 


Round-trip fare, Chicago to Salt Lake $133.10 
Round-trip fare, Salt Lake to Los Angeles 


Round-trip fare, Chicago to Los Angeles 
Between Cheyenne and Los Angeles, the amount to be saved on 
a round trip by such a procedure is even greater. 


Round-trip fare, Cheyenne to Salt Lake 
Round-trip fare, Salt Lake to Los Angeles 


Round-trip fare, Cheyenne to Los Angeles, 
United Air Lines quotation 
Western Air Lines quotation 





1. Official Guide of the Airways, June 1941, Official Aviation Guide Com- 
pany, Chicago, p. 27. 
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It is odd that a round trip between Los Angeles and Cheyenne, 
originating in Los Angeles, should cost $2.82 more than the same trip 
when it starts from Cheyenne. But even the lower figure for this 
trip, $100.14, is more than eight per cent above the total cost of two 
round-trip tickets, one reading between Cheyenne and Salt Lake, and 
the other reading between Salt Lake and Los Angeles. 


This situation gives rise to two questions involving the agents 
of United. First, are these agents obligated to suggest the purchase 
of separate tickets? Second, are they not tempted to do so because of 
the financial interest of their own company? United’s revenue from 
the sale of a round-trip ticket between Salt Lake and Chicago, for 
example, is certainly greater than United’s portion of a round-trip 
fare on a ticket reading from Los Angeles to Chicago via Salt Lake. 


Another question concerns the basic fares between Chicago and 
Los Angeles, or between New York and Los Angeles. Although 
United, Transcontinental and Western Air, and American Airlines 
quote identical fares between Chicago and Los Angeles, and also 
identical fares between New York and Los Angeles, it is obvious that 
T.W.A. and American can be undersold on these trips. Is this as it 
should be in a,regulated industry ? 


Lastly, is the discrimination between local and non-local pas- 
sengers made by Western Air Lines a just one? 


The Civil Aeronautics Act states that it is the duty of every air 
carrier “to establish, observe, and enforce just and reasonable indi- 
vidual and joint rates, fares, and charges, and just and reasonable 
classifications, rules, regulations, and practices relating to such air 
transportation ; and, in case of such joint rates, fares, and charges, to 
establish just, reasonable, and equitable divisions thereof as between 
air carriers participating therein which shall not unduly prefer or 
prejudice any of such participating air carriers. 


“No air carrier or foreign air carrier shall make, give, or cause 
any undue or unreasonable preference or advantage to any particular 
person, port, locality, or description of traffic in air transportation in 
any respect whatsoever or subject any particular person, port, locality, 
or description of traffic in air transportation to any unjust discrimina- 
tion or any undue or unreasonable prejudice or disadvantage in any 
respect whatsoever.’ 


Also stated in the Act: 





2. Publication—No. 706—75th Congress, Chapter 601-3d Session, S. 3845, 
Sec. 404 (a), (b). 
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“Whenever, after notice and hearing, upon complaint, or upon its 
own initiative, the Authority [now the Civil Aeronautics Board] 
shall be of the opinion that any individual or joint rate, fare, or charge 
demanded, charged, collected or received by any air carrier for inter- 
state or overseas air transpotation, or any classification, rule, regula- 
tion, or practice affecting such rate, fare, or charge, or the value of 
the service thereunder, is or will be unjust or unreasonable, or un- 
justly discriminatory, or unduly preferential, or unduly prejudicial, 
the Authority [Board] shall determine and prescribe the lawful rate, 
fare, or charge (or the maximum or minimum, or the maximum and 
minimum thereof) thereafter to be demanded, charged, collected, or 
received, or the lawful classification, rule, regulation, or practice 
thereafter to be made effective.’’® 


Western Air Lines is not to be condemned for leading the way 
toward lower fares for air transport, round-trip or otherwise. It does 
not seem within the spirit of the above Act, however, that this com- 
pany should charge a local passenger $52.12 for a round trip between 
Los Angeles and Salt Lake, and ask $62.50 for the same service of a 
passenger traveling between Los Angeles and a point east of Salt 
Lake as its “portion in computing Joint Fares . . .”* This certainly 
constitutes a “preference or advantage to any particular person, ... 
or description of traffic in air transportation.” 


Perhaps this discrimination was not created deliberately by 
Western Air Lines but is the result of that company’s desire to co- 
operate with other air carriers in the system of basing point fares that 
has been developed. If Western Air Lines considers $52.12 as an 
adequate round-trip charge to make to all passengers traveling over 
the Salt Lake, Los Angeles, segment of its line, then perhaps the 
round-trip base fare between Chicago and Los Angeles should be 
reduced from $189.00 to $185.22, which represents the sum of the 
round-trip charges between Chicago and Salt Lake and between Salt 
Lake and Los Angeles. A corresponding reduction in the basic round- 
trip fare between New York and Los Angeles would also be neces- 
sary. A minor disadvantage of this solution is that it would force 
American and T.W.A. away from a rather uniform policy of allow- 
ing only a ten per cent reduction on round trips, unless they lowered 
the related one-way charges. This probably would not be serious. 


A better solution could be obtained if the Board would set the 
minimum round-trip fare to be charged local traffic between Salt 





3. Ibid., Sec. 1002 (d). 
4. Official Guide of the Airways, p. 27. 
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Lake and Los Angeles at $55.90 and instruct that Western’s “portion 
in computing Joint Fares” on the same trip shall not exceed the 
amount charged local travelers. The $55.90 figure represents the dif- 
ference between the basic round-trip fare between New York and 
Los Angeles, $269.90, and the $214.00 charged by United for round- 
trip passage between New York and Salt Lake. The same difference 
exists between the Chicago, Los Angeles, basic round-trip fare, 
$189.00, and the amount charged by United for round-trip transpor- 
tation between Chicago and Salt Lake, $133.10. 


The Board should also instruct Western Air Lines and United 
to charge the same amount for round-trip passage between Cheyenne 
and Los Angeles in order to eliminate the discrimination between 
these ports. 


Lastly, if the basing point system is to be maintained, the publi- 
cation by competing airlines of identical fares between any two points 
should portray a true situation and not be misleading. If the basing 
point system is to be abandoned, the public is entitled to be informed 
of the most economical routes between points. 

HAROLD J. KING 


Instructor in Accounting and Economics 
University of Pittsburgh 





An Open Letter to Larry McPhail of the 
Brooklyn Dodgers 


Department of Commerce 
Civil Aeronautics Administration 


Donald H. Connolly 
Administrator 
Washington, D. C. 
June 9, 1941 


Dear Mr. McPhail: 


I have just read about the $500 fines you imposed on Dolph 
Camilli and Cookie Lavagetto for taking flying lessons, and, as an 
old and close follower of baseball who has more recently become 
interested in aviation, I would venture to say that learning to fly 
a plane is no more dangerous than playing baseball in Brooklyn. 
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During 1940, about a million miles were flown for every fatal 
accident in non-scheduled aviation—enough mileage for Cookie and 
Dolph to fly around the world forty times together before meeting 
serious trouble. As a matter of fact, you’d do better warning the 
boys against rattlesnakes. According to census figures, 381 persons 
died of injury or poisoning by reptiles in 1939, while in that year only 
314 lost their lives in private flying. 


While you’re passing out fines, you’d better impose a few for 
swimming, too. Seventeen times as many persons died by drowning 
in 1939 as in private flying accidents. 


Insurance companies—which would be shy about quoting odds on 
anybody’s chances of staying in the rarefied atmosphere at the top 
of a big-league first division—have become so accustomed to safety 
in aviation that they recently made their fifth successive reduction in 
premiums for students learning to fly in CAA contract schools. Three 
years ago, Dolph or Cookie would have had to pay $30 for $1,000 in 
life insurance coverage. Now the rate is only $7.20 for $3,000, plus 
$1,000 in injury benefits. 

What’s the rate on pop-bottle skull fractures when the Giants are 
playing in Brooklyn? 

Sincerely, 


ROSCOE WRIGHT, 
Information and Statistics Service, 
Civil Aeronautics Administration. 


P.S. By the Editor. Mr. McPhail, you pioneered the transporta- 
tion by air of a baseball club and therefore your present aversion to 
private flying is emphasized by this public fining of your famous first 
and third basemen. On July 1, 1941, the Civil Aeronautics Board 
released a statistical study of 1940’s non-air carrier aviation activities. 
Briefly it shows a 167% increase in the number of student pilots, a 
102% increase in pilots certificated in the various classes of pilot com- 
petency, and but a 57% increase in non-air carrier accidents for the 
year. What is more, 80% of all accidents reported resulted in no 
injuries and the percentage in favor of minor injuries and minor 
damage accidents has increased. Moreover, the latest monthly statis- 
tics available (May 1940 and 1941), show an increasingly favorable 
picture even in the face of a continued leaps-and-bounds increase in 
private flying, in May 1940 there being 69,833 pilots, with 34,541 cer- 
tificated and 35,292 student, and in May 1941 there being 159,983 
pilots, with 80,113 certificated and 79,870 student. 




















STATE 


REPORT OF THE STANDING COMMITTEE ON 
AERONAUTICAL LAW* 


Recommendations 


1. That the American Bar Association withhold endorsement or recom- 
mendation of the Uniform Regulatory Act approved in 1935. 


2. That the Standing Committee on Aeronautical Law be authorized to 
cooperate with the Section of International and Comparative Law and the Com- 
mittee on Admiralty and Maritime Law in a further study of the subject of 
salvage of aircraft at sea and the bill S.7, and that pending the Association’s 
next meeting, your committee be authorized to oppose the passage of the bill 
S.7 in its present form. 


3. That the American Bar Association, by appropriate resolution, recom- 
mend to the Department of State and the Civil Aeronautics Board the organi- 
zation forthwith of a United States National Commission to become affiliated 
with the CAPA, and that the United States Government, through such media as 
may be proper, foster and encourage the organization by the respective Amer- 
ican Republics of National Commissions within their countries, to become 
affliated with the CAPA. 


That the members of your Committee be authorized to confer with repre- 
sentatives of the Department of State and the Civil Aeronautics Board, for the 
purpose of rendering such assistance as may be proper in connection with the 
organization of such National Commission. 


Report 
Tue State Recuratory Act 


For the past fifteen years uncertainty has been expressed by lawyers, and 
by those administering the Air Commerce Act of 1926 about the extent of 
Federal control over aviation. So, in 1935, the Commissioners on Uniform State 
Laws and the American Bar Association, each, at its annual convention, approved 
a Uniform State Regulatory Act for aviation. One of the principal reasons 
for developing this State Act was to promote, at the margins where Federal 
power might stop, uniformity, instead of confusion in law and regulation. How- 
ever, as air transportation grew, doubt increased as to whether uniformity could 





*Made to the Midwinter Meeting of the House of Delegates. The recom- 
mendations contained in the report were not adopted as submitted. Recommen- 
dation 1 was laid on the table. Recommendations 2 and 3 were considered by the 
Board of Governors and transmitted by the Board of Governors to the House of 
Delegates with the following recommendations: Recommendation 2 was trans- 
mitted with the recommendation that it be not approved, but that the Committee 
consider the matter jointly with the Committee on Admiralty and Maritime Law 
and the Section of International and Comparative Law and make a joint report. 
Recommendation 3 was transmitted with the recommendation that it be not 
approved in this form, but that the Committee and the Section of International 
and Comparative Law collaborate as to a joint report on the subject matter. 
The recommendation of the Board of Governors in each case was adopted. 
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ever be achieved if the state governments and the federal government each pro- 
mulgate regulations and administer regulatory departments. 


At the time (1935) when the American Bar Association approved a Regu- 
latory Act for states to pass, the Federal law on the subject avowedly did not 
cover the entire field. But, on June 23, 1938 the Congress of the United States 
amended the prior law, and passed the Civil Aeronautics Act of 1938. Timidity 
concerning the Federal control of aviation was discarded by Congress, and the 
United States was declared to possess “complete and exclusive national sov- 
ereignty in the air space above the United States,” and a Civil Aeronautics 
Authority was set up to control all “air commerce,” to “establish civil airways,” 
and to administer aviation law’ consistently with treaties (one of which? pledges 
that the United States will procure “. ... uniformity of laws and regulations 
governing aerial navigation”). 

Referring to changes in the Federal law over aviation, this Committee in 
its 1939 report, observed: 

It would seem therefore that proponents of this new Act are prepared 

to defend its broad scope and its apparently almost unlimited regulation 

making powers under all theories... . . 


The Committee then pointed out that a study was contemplated on “the 
question whether the entire field of regulation can not and should not be covered 
by Federal Law” and recommended— 


that this Association should cooperate in this study, and that all further 
work on the preparation of State regulation should be postponed until the 
Civil Aeronautics Authority has completed its study. 


After prolonged debate, including not only the above recommendation of the 
Aviation Committee, but also the importance to the Association of the work of 
such Committee, the Association voted to— 


(a) Continue the Standing Committee on Aeronautical Law; and 


(b) Approve its recommendation to postpone promotion of the State 
Regulatory Act, and cooperate with the Civil Aeronautics Authority in a 
study of the question whether the entire field of regulation can not be cov- 
ered by Federal, instead of State, law. 


In 1940 this Committee reported that it had studied the question with the 
Civil Aeronautics Authority, and as a result could not recommend the passage 
of the State Regulatory Act; that, however, study of Federal and State jurisdic- 
tion was not complete, and, in view of the delay caused by the President’s execu- 
tive order transferring the Civil Aeronautics Authority to the Commerce Depart- 
ment, the Committee recommended that it “should continue in close cooperation 
with the Civil Aeronautics Board for another year to observe the extent to 
which further State or Federal legislation may be needed to supplement the 
present law.” 


This recommendation was approved and, in accordance with its mandate, 
this Committee has, in cooperation with officials of the Civil Aeronautics Board 
and representatives of the aviation industry, continued the study of whether the 
State Regulatory Act as considered by this Association and approved in 1935 





1. Air Commerce Act of 1926, as amended June 23, 1938. 
2. Pan American Convention. Ratified August 26, 1931. 





STATE 263 


is, in 1941, either appropriate or necessary, in the light of subsequent Federal 
law and regulation, and subsequent development of the industry and accelera- 
tion of Federal control due to the present emergency. A majority of your Com- 
mittee has reached the conclusion that State regulation is not appropriate or 
necessary at this time, and that all endorsement or recommendation of the State 
Regulatory Act based upon the Association’s approval in 1935, should be with- 
held, and that the Bar Association should authorize this Committee to oppose 
the passage of State regulatory legislation over aviation. 


Your Committee’s conclusions in this respect are directly contrary to the 
action taken by the National Association of State Aviation Officials, which met 
at Louisville, October 18, 1940, and passed a resolution as follows: 


Wuereas, The Commissioners on Uniform State Laws and the Ameri- 
can Bar Association, both by separate action, at their Annual Convention at 
San Francisco in 1935, approved a Uniform Air Regulatory Act, and 


Wuereas, This Act was, in substance and with slight variation, the 
same Act as prepared and approved by this Association at its Annual Con- 
vention at Cheyenne, Wyoming, in 1934, and 


Wuereas, The American Bar Association, at said time, authorized and 
directed the Commissioners on Uniform State Laws to urge the passage of 
the Uniform Air Regulatory Act by the several states, and 


Wuereas, There are still a good many states which have not passed 
such Acts and which, in the opinion of this Association, are needed for the 
proper aid, stimulus and regulation of airports; 


Therefore, Be It Resolved by this Association, That we urge the Amer- 
ican Bar Association and the Commissioners on Uniform State Laws to 
redouble their efforts to secure the enactment of this Act by the several 
states and offer to them all aid and assistance in our power to this end; 


And Be It Further Resolved, That copies of this resolution be sent to 
the President of the American Bar Association, the Chairman of the Com- 
mittee on Aeronautical Law of the American Bar Association, the Chair- 
man of the National Commissioners on Uniform State Laws, and the Chair- 
man of the Aviation Committee of the National Commissioners on Uniform 
State Laws. 


After considering the above resolution most carefully and studying it in 
cooperation with representatives of the Commerce Department, Civil Aero- 
nautics Board, counsel for the air line operators and manufacturers who could 
be reached (and a majority of them were reached), the Air Transport Asso- 
ciation, and executives of the principal aviation companies, your Committee 
reports the following reasons for its conclusions and recommendation: 


1. Only through Federal regulation can the desired uniformity be ob- 
tained completely and expeditiously. State acts empower a State author- 
ity to promulgate regulations. Even if the actual law remains uniform 
with other states, there is no way whereby the regulations can be 
kept so. 

The Civil Aeronautics Act of 1938 has gone farther than the Air Com- 
merce Act of 1926 and has, for all practical purposes, preempted the field 
of regulating aeronautics. It is quite likely, therefore, that State regu- 
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lation is unconstitutional. If there is any question at present as to 
whether the Federal Government has entirely preempted the field, it is 
safe to predict that with the anticipated aviation expansion in the near 
future, Federal regulation, of necessity, will take over the whole field. 
By the same token, State regulation, because it will place added burdens 
on aviation, will be undesirable as well as unconstitutional. 


. To date aviation has not, generally speaking, been a paying proposition 


in all its branches, particularly in local operations. Only those sincerely 
interested in the promotion of an infant industry have been concerned 
with proper necessary regulation. The politicians have seen little or no 
opportunity for exploitation and have, in most instances, kept their hands 
off. Thus in most States where a regulatory body has been set up by State 
law, able, qualified and conscientious State aviation officials have been 
appointed. The impetus that aviation is bound to receive from the pres- 
ent National Defense aeronautical program will doubtless accelerate the 
day when aviation, even in its local aspects, will become economically 
sound. As that time approaches it is not unlikely that control of State 
regulation may be sought by those having ulterior motives. This will 
result in extra burdens and restraints being placed on the industry, con- 
trary to the wishes and aspirations of most of those who have hereto- 
fore done so much to promote aviation. Your Committee believes, there- 
fore, that for the good of the aviation industry, and to promote uni- 
formity and simplicity in its regulation and legal control, this Associa- 
tion should maintain the policy of assisting in the growth and improve- 
ment of Federal law and regulation, and in the development of an increas- 
ingly well trained non-political Federal force to administer such law. 


. As against the argument for appointing State officials because it would 


require an inordinately large force for the Federal regulatory agency to 
police the industry, your Committee believes that the States should and 
will give a large measure of cooperation to existing Federal agencies, 
and that it is not necessary to pass a Uniform State Regulatory Act in 
order to obtain such cooperation. It can be more safely developed 
through passage by the States of proper enabling acts whereby they can 
supply necessary personnel from their existing agencies to supplement 
the Federal agencies in enforcement of laws and regulations concerning 
safety, or such other aspects of aeronautica! activity as may need com- 
bined Federal and State effort. 


. The Committee believes that the increasing desire on the part of many 


governors and State legislators to spare taxpayers all unnecessary bur- 
dens and to cut down, rather than increase, the number of commissions 
and agencies, should be encouraged by pointing out to them that a State 
Regulatoi1y Act for aeronautics is unnecessary. 


Canons of interpretation which must be used to test the validity of state 
laws, and to answer the question of whether the Federal law has usurped 
the entire regulatory field, have undergone considerable change in the 
past vear. Certainly, in 1935 there was no doubt in anyone’s mind that 
the Commerce clause of the Constitution would be interpreted in line 
with Savage v. Jones, 225 U.S. 501, 533; 56 Lawyers’ Edition 1182, 1185, 
which holds that in testing the supremacy of an act of Congress over 
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a state law passed in the exercise of reserved powers, “the repugnance 
or conflict should be so direct and positive that the two acts could not 
be reconciled or consistently stand together.” 


The proponents of State regulatory laws for aviation maintain that 
the Civil Aeronautics Act leaves the State free to cover State operations 
by duplicating Federal rules, or by making any other regulations it deems 
appropriate, providing they are not positively in conflict with Federal 
law. However, since the decision by the Supreme Court of the United 
States on January 20, 1941 of Hines v. Davidowitz, it is extremely 
doubtful whether the Savage case could be invoked, as formerly, to 
bulwark the validity of a state statute attempting to regulate an opera- 
tion within a civil airway, or an operation in any manner connected with 
or related to air commerce. 


The Hines decision declared an alien registration act of Pennsyl- 
vania invalid. This holding was in spite of prior decisions of the 
Supreme Court that a state can enforce alien registration acts. Without 
specifically overruling such prior opinions, the Supreme Court disre- 
garded them, because “in no instance did it appear that Congress had 
passed legislation on the subject.” But the Supreme Court decided that 
when the Federal Government did enact an alien registration law, then 
the State statute became “an obstacle to the accomplishment and execu- 
tion of the full purposes and objectives of Congress.” 


The Federal Government in 1938 declared very broad objectives in 
the aviation field—the achievement of absolute uniformity of law and 
regulations, and the announcement that— 


“The United States of America is hereby declared to possess 
and exercise complete and exclusive national sovereignty in the air 
space above the United States.”* (Italics supplied.) 


The dissenting opinion in the Hines case urged recognition of the police 
power of the States, and also pointed out that “compliance with the State 
law does not preclude or even interfere with compliance with the Act of 
Congress.’”’ But these are the very arguments advanced by the Associa- 
tion of State Aviation Officials in promoting passage of State Regu- 
latory laws, and in stimulating the establishment and growth of regu- 
latory bodies in the several states. And it seems clear that the Supreme 
Court of the United States has disposed of such arguments. 





3. That was a much broader objective than revealed in corresponding por- 
tions of the 1926 Act, as shown by the following: 

Sec. 6.—Air Commerce Act of 1926 as enacted May 20, 1926, c. 334, 44 Stat. 572 
(Title 49 USC Sec. 176). 

The Congress hereby declares that the Government of the United States has, 
to the exclusion of all foreign nations, complete sovereignty over the lands and 
waters of the United States, including the Canal Zone. Aircraft a part of the 
armed forces of any foreign nation shall not be navigated in the United States, 
including the Canal Zone, except in accordance with an authorization granted by 
the Secretary of State. 

SEc. 6.—As amended June 23, 1938, c. 601, Sec. 1107 (i) (3), 52 Stat. 1028. 

The United States of America is hereby declared to possess and exercise 
complete and exclusive national sovereignty in the air space above the United 
States, including the air space above all inland waters and the air space above 
those portions of the adjacent marginal high seas, bays, and lakes, over which 
by international law or treaty or convention the United States exercises national 
jurisdiction. Aircraft a part of the armed forces of any foreign nation shall not 
be navigated in the United States, including the Canal Zone, except in accord- 
ance with an authorization granted by the Secretary of State. 








JOURNAL OF AIR LAW AND COMMERCE 


In 1935 the question was very largely one of policy, namely, “Is it 
better for aviation, and can uniformity and safety of transportation be 
more expeditiously secured by leaving the field to the Federal Govern- 
ment, or by promoting State legislation?” Now, in 1941, in addition to 
practical considerations, a serious legal question has arisen, namely, 
“May not State regulatory laws affecting air commerce be declared void 
as in conflict with the purposes of the Civil Aeronautics Act of 1938?” 


While your Committee is not prepared to say at this time that the 
Uniform State Regulatory Act is void because it invades the field and 
purpose of the Federal law, your Committee does believe that recent 
decisions of the Supreme Court of the United States make it inadvisable 
for the Association to promote any state legislation of a regulatory char- 
acter over aviation. We believe, in view of the Hines decision, that to 
avoid urging any more state legislation in a field where Congress has, 
for all practical purposes, covered the entire subject, is a prudent course 
for this Association to maintain; and particularly so, since the aviation 
industry itself prefers Federal uniform control, and is generally opposed 
to regulation by the several states.‘ 


SALVAGE OF AIRCRAFT AT SEA 


A bill S.7, introduced by Senator McCarran at the request of the Maritime 
Law Association, is intended to enact into statute law the Aviation Salvage at 
Sea Convention. 


The Committee on Commerce referred the bill to the State Department for 
its recommendation and an interdepartmental group, with representatives from 
Civil Aeronautics Authority, State Department, Department of Justice, the 
United States Maritime Commission, and the Administrator and Safety Bureau 
of the Civil Aeronautics Board was organized to study it. This group has held 
meetings and is ready to report, and although no official opinion has as yet been 
transmitted to Congress, it is the opinion of your Committee that the general 
view is against the need for such legislation at the present time. The proponents 
of the bill argue that “human considerations” are not always sufficient to pro- 
vide succor to craft and persons in distress at sea (witness the non-action of the 
Caledonia when the Titanic was in distress) and, secondly, fairness requires that 
salyors be recompensed for their efforts. The air lines are generally opposed 
to the bill on the ground that it places uncertain and onerous demands upon 
their pilots to deviate from course which might be the source of danger to them 
and to air traffic. Furthermore, S.7 needs redrafting, and its proponents admit 
that it should be changed so as to confine operations to within 150 or 200 miles 
from shore. This would partly relieve the burden upon aircraft engaged in trans- 
oceanic flights, where deviation from the course might entail real dangers. In 
view of the fact that this bill will be amended, your Committee recommends 
that it be authorized to make a further study of the subject in cooperation with 
the International and Comparative Law Section and the Committee on Ad- 
miralty and Maritime Law of the American Bar Association, and that, pending 
the Association’s next meeting, this Committee be authorized to oppose its pas- 
sage in its present form. 





4. The Air Transport Association, composed of all the scheduled airlines, 
feels strongly that, as a general rule, the adoption of state legislation regulating 
neces — would be unwise and unnecessarily costly even to the states 

emselves. 
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“CAPA” 


Your Committee has studied a resolution adopted at the Inter-American 
Technical Aviation Conference, held in Lima, Peru, in September, 1937, pro- 
viding for the organization of a Permanent American Aeronautical Commis- 
sion, commonly known as “CAPA.” The proponents of the resolution believed 
that it was desirable to unify and codify public and private international air 
law and to promote and develop mutual interests of the American Republics in 
the various technical subjects related to civil aeronautics. They proposed, there- 
fore, that the CAPA should be organized, each of the American Republics being 
represented by jurists and aviation experts appointed by each government, whose 
mission was stated to be: 


(a) The gradual and progressive unification and codification of international 
public and private air law; 


(b) The coordination and development of mutual interests in technical 
subjects related to aircraft, pilots, airways, and facilities for air navi- 
gation, including airports and operation practice and procedure; 


(c) The organization and marking of inter-American air routes and the 
possible coordination of local air services as between themselves and 
in relation to the services of international air lines. 


In order for the CAPA to come into being, seven commissions must first be 
organized, but to date none of the national commissions has been created. Your 
Committee believes that the present status of civil aviation in Latin America 
is such that unification and codification of public and private air law is essential 
to the avoidance of conflicts in legal concept. From a broader viewpoint, it is a 
contribution toward hemisphere solidarity. 


This Association is participating shortly in the Inter-American Bar Asso- 
ciation convention to be held at Havana. Your committee believes this is an 
opportunity to emphasize the importance of taking prompt and active steps 
towards carrying out the purpose of CAPA. To accomplish these aims by united 
action of the North and South American Republics is particularly timely in 
view of the fact that the work of CITEJA and CINA has been blacked out by 
the war in Europe. Your committee suggests that the American Bar Asso- 
ciation at the coming Inter-American Bar conference urge upon member repre- 
sentatives of the respective Latin-American countries the use of their good offices 
in the establishment by their governments of national commissions to become 
affiliated with CAPA and that the Association be similarly active in cooperating 
with the agencies of the United States Government to the same end. 


MABEL WALKER WILLEBRANDT, 
Chairman, 
JosepH Harrison, 


LAWRENCE C. JONES, 
Grorce B. Locan,5 
J. E. Yonce. 





5. Mr. Logan is not in agreement with the Committee report as it pertains 
to State regulation and the Uniform Regulatory Act. 





JOURNAL OF AIR LAW AND COMMERCE 


AERONAUTICAL LAW COMMITTEE 
Minority Report by George B. Logan 


The difference between this minority member of the Committee and the 
majority members is not legal. There is no difference of opinion as to the power 
of the Federal Government, under existing legislation, to extend its regulations 
to cover practically the entire field of aviation. 

There is no difference between this member and the majority members on 
the desirability of uniformity in regulations. 

There is no difference between the minority and the majority in their desire 
to benefit aviation. All are friendly to aviation. 

The differences which have arisen are apparently due to a different concep- 
tion of: 


(A) What is aviation? 
(B) What helps aviation? 


(C) What is the effect of the particular piece of legislation (not some 
imaginary or feared legislation) which the majority now desire this Associa- 
tion to repudiate, after formally approving it. 

My dissension with the Committee Report is, of course, directed specifically 
to Committee’s recommendation, which is “avoid urging any more state legisla- 
tion on the part of this Association.” 


This necessarily will cause the Association to reverse its action taken in 
1935, which was 


(a) Approval by the Aeronautical Law Committee of the “Uniform State 
Regulatory Act”. 


(b) Approval by the Commissioners of Uniform State Laws. 


(c) Approval by the American Bar Association, in annual convention, of 
the Uniform State Regulatory Act. 


There is no finding by the majority as to any defects of this Act. No short- 
comings are pointed out. There is just a general recommendation that the Asso- 
ciation withdraw its previous action. 


Your Committee from 1929 to the present time, which is the period during 
which this writer has been familiar with the Committee’s work, has consistently 
urged uniformity of regulations for aviation. During this period of time its 
membership has been composed of persons who, with the exception of this 
writer, have an exceptionally high standing in the aviation industry, among 
them persons who are now general counsel for three of the four major air lines 
of the United States and others who then and now represent other general 
aviation interests. 


It is true that these persons began the preparation of a Uniform State 
Regulatory Act at a time when Federal legislation on the subject did not 
embrace the entire field, but this was not the sole motive for such labor. 
Another motive was the fact that state legislation which was being enacted was 
in many cases inimical to the best interests of aviation, and consequently to 
the best interests and general welfare of this country, insofar as its welfare is 





STATE 269 


dependent upon the development of aviation. The purpose of the Committee 
was to attempt to work out a piece of model legislation which would sanely 
regulate and clearly promote aviation and at the same time prevent harm to 
other interests. ‘ 


That this was accomplished is evidenced by the action of the Association’s 
Committee, the action of the Uniform Commissioners and the action of the 
Association itself in 1935. 


To understand the necessity for such continued efforts even after the pas- 
sage of the Civil Aeronautics Act of 1938 it is necessary to understand what 
is meant by “aviation”. The general public’s conception of aviation, (aside 
from a military weapon) is that of air lines carrying passengers, express and 
air mail. 


I do not have before me the exact statistics, but I am not far wrong when 
I say that there are probably 300 airplanes engaged in this type of aviation in 
the United States and approximately twice that many certificated pilots. 


There is other aviation of which the public seldom thinks and that is what 
the aviation world calls “non-scheduled flying”. This includes commercial (but 
not scheduled) flying, such as aerial survey work, mapping, crop dusting, for- 
estry, private freight transportation, many types of emergency transportation, 
and above all private flying for pleasure or business. 


It may be a surprise to some to know that in this type of flying (including 
flying instruction) there are probably fifty times as many planes engaged as in 
scheduled operation, probably ten times as many persons engaged, and there 


are more miles flown and more passengers carried in this type of aviation, in 
this country, than by all of the scheduled air lines combined. Obviously this 
type of flying becomes the great reservoir of pilots, mechanics and other capable 
persons needed in a national defense emergency and above all has supplied 
heretofore the demand for planes which has kept alive the aviation manufac- 
turing industry in this country. It is this type of aviation which provides almost 
exclusively the only hope for the sale of planes and the employment of qualified 
aviation personnel after the present national emergency is over. It is this type 
of aviation which has been uniquely assisted, fostered and encouraged by state 
action—through state officials—operated by state laws. 


While all flying is potentially interstate in character, by far the greater 
number of aviation operations—and employment—take place on the ground. 
The operation of airports, public and private, the operation of schools, flying 
and ground schools, the training of mechanics, the repair, inspection and ser- 
vicing of planes all combined employ more persons than all the employees of 
air lines. Indeed there are many more airports where there is not an air carrier 
operation than where there is. 


These airports were built exclusively by the local interests, encouraged 
largely by state officials, created under state regulatory acts. Only very recently 
has the Federal Government adopted the policy of direct airport appropriation. 


Coming back to the purpose of your Committee in preparing the “Uniform 
Regulatory Act”, it will be remembered that one of the purposes was to “encour- 
age aviation’. That also was the prime purpose of the passage of the Air 
Commerce Act of 1926 and the Civil Aeronautics Act of 1938. 
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The forty-eight states are capable of providing an enormous impetus to 
the very necessary program of fostering and encouraging aviation, and a tre- 
mendous help to the Government’s announced program in the same direction if 
their cooperation is intelligently secured. We who have favored the enactment 
of the Uniform Regulatory Code believe that in each state where such a code 
was enacted this cooperation was secured and intelligently secured. 


Bear in mind that it is exceedingly difficult to get a state to pass a law 
saying “We appropriate $50,000.C0 for the support and encouragement of avia- 
tion.” There are too many other industries who would object to such legisla- 
tion. Congress itself did not attempt it, though it is clear that this has been the 
policy of our Federal Government for more than fifteen years. What Congress 
said in effect in both of the bills referred to is “We will regulate this industry 
and at the same time encourage and promote it. Indeed the purpose of the 
regulation will be such as will inspire confidence in its use and eliminate prac- 
tices which are detrimental.” 


No informed person will dispute that the above paraphrases the exact intent 
of Congress. The question, therefore, is should the states be excluded or included 
in this program? 


It would seem exceedingly short-sighted if the Federal Government should 
in effect say “We propose to encourage and promote aviation and to regulate it 
to that end, but we want no help from any of the forty-eight states, even though 
such help or encouragement and promotion interferes in no wise with our regu- 
lations.” Congress has never said that, nor to my knowledge has any public 
official taken this position. A single glance at the personnel of the present Civil 
Aeronautics Administration discloses the interesting information that a very 
large number of the key executives are men who formerly directed the policies 
of the several states in regulating and promoting aviation. These men are 
experienced in state regulation and promotion of aviation, Federal regulation 
and promotion of aviation, and the conflicts between the two, if any. My per- 
sonal acquaintance with the personnel of the Civil Aeronautics Administration 
is probably as broad as anyone who has not been required to have daily business 
contacts with them. I have yet to hear of any of these officials voicing any wish 
that state regulations and promotion be abolished. 


There have been points of difference of opinion between state officials and 
Federal officials, as would be expected in any such human relationship, but the 
points of actual conflict have been exceedingly minor. 


The annual convention of state aviation officials (organized into an asso- 
ciation) is regularly attended by and addressed by the very highest aviation 
officials of the Federal Government, and by the high officials of the air car- 
riers, and by others vitally interested in the business of aviation. There has yet 
to be heard a critical note of the existence or theory of supplemental state regu- 
lation or encouragement of aviation. 


I am quite aware of the fact that there are a few bad aviation laws and 
policies existing in the states. This may be due to the fact that the American 
Bar Association or the Commissioners of Uniform State Laws have not been 
sufficiently active in the states that have passed these bills (particularly recently), 
or sufficiently well informed to prevent such passage, and to urge in lieu thereof 
the Uniform State Regulatory Act. 
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The Uniform State Regulatory Act, on which the Aeronautical Law Com- 
mittee now asks this Association to turn its back, does by its very terms prevent 
conflicting regulations. The prevention of that conflict has been the paramount 
consideration with all of the persons who have worked on its preparation. There 
is a bill now pending before the New York Legislature and a bill also pending 
before the Missouri Legislature which have serious defects and would tend to 
interfere with aviation, rather than promote it, but neither of these is the bill 
which your Aeronautical Law Committee, your Commissioners of Uniform 
State Laws and the American Bar Association itself approved in 1935. 


To urge the Association now to take the position that it will not foster 
any state aviation legislation for fear some state might pass a bad piece of legis- 
lation is to put the Association not only in an embarrassing position, but in a 
negative position. 

It would put this Association in the doubtful position of trying to arrest 
what it once fostered, as well as trying to arrest a normal natural and inevitably 
growing phase of this industry. 

The true position of the American Bar Association on this subject should 
be in substance as follows: 


(a) We believe in the encouragement and fostering of aviation in all its 
branches, both as a matter of national defense and as a matter of the develop- 
ment of an industry which offers much to the progress of the nation. 


(b) We believe that part of this fostering and encouragement should be by 
regulation designed to improve safety, enhance public confidence and eliminate 


feterring abuses. 


(c) We believe that there should be a dominant regulatory authority and 
that that authority should be and is the Federal Government. 


(d) We believe that regulations by the state which do not conflict with 
Federal regulations, have the same possibilities for encouragement and fostering 
of aviation as regulations by the Federal Government. 


(e) The combined power of the several forty-eight states cooperating in 
the program of the Federal Government can become a factor of tremendous 
importance and should neither be eliminated nor discouraged. The Uniform 
Regulatory Act heretofore approved by this Association, by the Commissioners 
of Uniform State Laws and by the Aeronautical Law Committee in 1935 is 
the type of legislation which exemplifies the above policy. This legislation should 
be promoted and inimical laws should be opposed. 


Respectfully submitted, 
Georce B. Locan. 
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INVESTIGATING AIR ACCIDENTS 





July 10, 1941.—Committed to the Committee of the Whole House on the 
state of the Union and ordered to be printed 





Mr. Nichols. from the Select Committee to Investigate Air 
Accidents, submitted the following 


PRELIMINARY REPORT 


[Pursuant to H. Res. 125] 


FOREWORD 


Your committee desires to express its appreciation to Federal, State, and 
city officials; the Air Transport Association of America; officers and employees 
of air carriers; and many distinguished civilian and military aviation experts for 
their wholehearted cooperation and able assistance. 


Your committee has regarded its task as one of paramount public concern, 
calling for its best efforts to secure and submit such relevant facts to the Con- 
gress as shall make it possible to enact sound legislation and promulgate regula- 
tions advancing the growth and development of aviation and promoting greater 
safety in the operation of all civil and military aircraft. 


INTRODUCTION 


As the result of a number of major accidents occurring on commercial 
air lines in 1940 and 1941, involving the loss of many lives, the House of Repre- 
sentatives adopted House Resolution 125, creating a select committee of five 
members to make a full and complete investigation of such crashes and other air 
accidents. The committee was further instructed to investigate any other mat- 
ters, and to ascertain all pertinent facts in the field of commercial and civil 
aviation, which it should deem necessary for the purpose of obtaining adequate 
information to enable it to recommend action. 

The committee which was appointed consists of Representatives Jack 
Nichols, of Oklahoma, chairman; Richard M. Kleberg, of Texas; Herron 
Pearson, of Tennessee; Everett M. Dirksen, of Illinois; and Carl Hinshaw, of 
California. 


PROCEDURE AND SCOPE OF INVESTIGATION 


One of the first things which the committee did was to take an informal 
course in aeronautics to familiarize itself with air-navigation facilities, meteor- 
ological procedure, and other matters in order to better comprehend the field 
in which it was expected to work. This instruction consisted of lectures and 
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blackboard demonstrations so that the committee would have a definite and 
accurate idea of the whole procedure under which civilian planes take off on 
courses of directed flight, the type of weather information which is supplied 
during flight, the airway facilities which are made available in the course of 
flight, the type and sufficiency of the instruments which are at the disposal of 
the airplane pilots, the sufficiency and adequacy of airport facilities, and the 
procedure by which civilian planes are brought down to landing areas. 


With this background as a supplement to the knowledge which the various 
committee members had, it then became necessary to determine the procedure 
to be followed in the conduct of hearings and investigations. 


After a long and informal discussion the committee was unanimous in its 
belief that it could best serve the cause of air safety and elicit the greatest 
amount in information by conducting closed hearings. 


The committee believed that this type of procedure serves a two-fold 
purpose. In the first place witnesses speak more freely when conscious of the 
fact that their intimate observations will not be made public. The committee 
realized that it must call many employees of the Government and of the air car- 
riers and that some disclosures by the witnesses might serve to prejudice their 
positions if this testimony was made public. Moreover, the committee decided 
to permit witnesses to testify off the record if they so desired. Other facts which 
the committee had in mind were that while air commerce is growing at a 
phenomenal rate, its continued growth is directly contingent upon the factor of 
air safety. There was, therefore, involved in this investigation a delicate 
psychological factor. The committee did not want to be guilty of damaging or 
impairing public confidence in the safety of air transportation. The committee 
is convinced that the results which have been obtained and the general con- 
fidence which has been manifested and expressed by those with whom it has had 
contact have borne out the soundness of its procedure. 


The committee also determined that it would first investigate the most 
recent of the air accidents and work back in order to avail itself of all possible 
testimony while it was still fresh in the minds of witnesses. Having determined 
on this procedure, the committee thereupon proceeded into the field and held 
hearings in various cities. Specific reports on these accidents are in preparation. 


GROWTH AND PROSPECTS OF THE AIR INDUSTRY 


The growth of commercial air service during the last decade has been truly 
phenomenal. In 1930 there were only 417,000 air passengers for the entire 
United States. By 1935 this number had more than doubled and reached 860,000. 
By 1940 that number had more than tripled and there were 2,900,000 air pas- 
sengers. In 1931 air line members of the Air Transport Association of America 
carried passengers 119,968,577 passenger-miles, transported 1,151,348 pounds of 
express and 9,643,211 pounds of mail. In 1940 they carried passengers for an 
estimated 1,455,600,031 passenger-miles and transported 14,385,188 pounds of 
express and 33,566,341 pounds of mail. This shows an increase in passengers 
and express of better than 1,000 percent within 9 years. During these years as 
new planes were made available, new schedules were approved, more aids to 
navigation were provided, and airport facilities were expanded. The experiences 
of the past are prophetic of the future. Air commerce is expected to grow by 
leaps and bounds. It is anticipated that by 1945 there will be 11,000,000 sche- 
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duled air passengers. By 1950 the number is estimated at 22,000,000. It is ob- 
vious from its past growth that the aviation industry has assumed such propor- 
tions as to merit the attention and thorough study of the Congress, the executive 
agencies, and the country. It is manifest that no stone must be left unturned in 
the interest of air safety. 


COMPONENTS OF SAFETY 


In a general way it may be said that four major factors enter into the 
safety picture in air commerce. The first is the safety of the plane’s structure 
embracing its airworthiness, safety equipment, and navigation facilities, and its 
capacity to carry large loads of passengers under adverse weather conditions. 
The second component is the personnel factor. It relates to trained and skilled 
pilots and copilots, ground personnel engaged in dispatching and supervising 
flights, and the operation of all forms of ground facilities. The third component 
is the adequacy of navigation facilities along the Nation’s airways, which direct 
the pilots in flight, keep them in close communication with the ground, and furnish 
them with the latest weather reports to aid them in successfully terminating their 
flight. The fourth component of safety is the adequacy of airport facilities. This 
includes the size and location of airports, the length and width of its runways, 
the sufficiency of approach and airport lights, the adequacy of the equipment used 
in airport control towers, and the training and skill of tower operators entrusted 
with the responsibility of safely directing a plane to the landing strip. 


In considering these safety factors, as applied to commercial air lines, there 
are numerous complications. The commercial air lines are privately owned and 
operated. They are engaged as common carriers of passengers, mail, and express 
on air routes established by the Civil Aeronautics Board under rules and regula- 
tions made by the Board. These rules and regulations are enforced by the Civil 
Aeronautics Administrator. Nearly every commercial flight originates and 
terminates at municipally owned airports. The tower operators at these air- 
ports, who control landings and take-offs, are city employees, subject to the 
vicissitudes of local elections. Thus, we have involved in nearly every flight of 
a commercial plane the complexities incident to multiple control. 


Immediately surrounding nearly all airports is privately owned land upon 
which buildings, structures, or other improvements may at any time be erected 
at such heights as to impair or destroy the safety and usefulness of these landing 
areas. Therefore, unless adequate zoning acts are passed by State legislatures 
authorizing counties, cities, and towns jointly or severally to zone property, fre- 
quently situated outside of the corporate limits of any city, there is an ever-present 
threat to millions of dollars of Federal, State, municipal, and private funds 
invested in airports throughout the Nation. 


Despite these substantial investments there is an acute shortage of adequate 
landing areas suited to the needs of commercial air lines and other large and 
fast planes. To illustrate, within only a few months after its completion, 
LaGuardia Field at New York approached the limit of its traffic load. Fre- 
quently, because of congestion, commercial airplanes must fly over this port for 
long periods of time before being permitted to land. 

Further complications involved in the determination of many aeronautical 


problems are the jealousies existing between cities and States, particularly 
where the political control vests in different parties. And finally, there is the 
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age-old problem of States’ rights which arises to further confuse and delay the 
sound solution of this problem. 


While the committee is primarily concerned with air safety as it pertains 
to scheduled flights by air carriers and their interrelationship with other air- 
craft, it is not unmindful of the fact that many other elements enter into the 
picture. Very few people have even the slightest appreciation of the confusion 
that now exists in air traffic. There are 83,000 certified pilots in the United 
States. There are 22,700 privately owned and operated planes. These planes 
are not required by the Civil Aeronautics Board to file flight plans with the 
Civil Aeronautics Administration when engaged in contact flying, and many 
of them are not even equipped with one-way radios. Under certain circumstances, 
these planes are extremely dangerous to commercial aircraft when they inad- 
vertently, or sometimes intentionally, preempt the air space or paths of flight 
designated to commercial carriers by the Civil Aeronautics Board. Court actions 
are now pending against some aviators who have persisted in this practice. 


Adding further confusion and danger to the air-traffic problem are thou- 
sands of military and naval planes daily engaged in all manner of training, 
including dive bombing and gunnery practice. In addition, there is multiple 
evidence of the lack of consideration for commercial aviation in the establish- 
ment by the Army and the Navy of antiaircraft and gun emplacements, which 
fire projectiles up, into, and through designated airways used by commercial 
airlines. Then there are thousands of planes being manufactured in every 
section of the United States, which must first be flight tested and then ferried 
to Canada and elsewhere for delivery. These planes are being flown across 
the United States in ever-increasing numbers. They must land from time to 
time at our principal airports. It follows that in the interest of safety the 
whole field of air navigation requires the closest scrutiny for the purpose of 
developing a thoroughly comprehensive pattern of air conduct. 


FATAL AND SERIOUS ACCIDENTS IN AIR CARRIER OPERATIONS 
In 1940 anp 1941 


In 1940 and 1941 there were nine serious accidents involving commercial 
airlines, which are tabulated as follows: 









































Date Place Operator Fatal | Serious 
Jan. 12, 1940! Moline, Ill..................| United Air Lines 1 
Aug. 31, 1940 | Lovettsville, Va... Pennsylvania Central Airlines........... } | See isi 

ov. 4, 1940} Centerville, Utah... United Air Lines. , | | Sie 
Dec. 4, 1940 | Chicago, TM caecsceecceacesene|.sscormenne do 10 6 
Dec. 11, 1940 | St. Louis, Mo American Airlines, Inc 1 
Tan. 23. 1941 do Transcontinental & Wstn. Airlines... 2 5 
Feb. 26, 1941 | Atlanta, Ga.................| Eastern Air Lines 8 6 
Apr. 3,1941| Vero Beach, Fila........) do : “ 8 
Apr. 16, 1941 | Charleston, W. Va... Pennsylvania Central Airlines. 2 
Total 55 29 




















POTENTIALLY SERIOUS ACCIDENTS TO AIR CARRIERS IN 1940 anp 1941 


Other potentially serious accidents to commercial airlines in 1940 and 1941 
which caused no fatalities are as follows: 


December 11, 1940, St. Louis, Mo., American Airlines. 
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December 14, 1940, Bismarck, N. Dak., Northwest Airlines. 

December 28, 1940, Miami, Fla., Pan-American Airways. 

January 4, 1941, Birmingham, Ala., Delta Air Corporation. 

January 5, 1941, near Newhall, Calif., United Air Lines. 

February 7, 1941, Bellefonte, Pa., All American, Inc. 

February 9, 1941, Duluth, Minn., Northwest Airlines. 

February 26, 1941, Kansas City, Mo., Transcontinental & Western Airlines. 

March 10, 1941, Cincinnati, Ohio, American Airlines. 

April 3, 1941, Vero Beach, Fla., Eastern Air Lines. 

April 16, 1941, Charleston, W. Va., Pennsylvania-Central. 

April 23, 1941, El Paso, Tex., Continental Air Lines. 

June 1, 1941, Wichita, Kans., Transcontinental & Western Airlines and 
Braniff (collision on the ground). 

June 3, 1941, Joliet, Ill, Chicago and Southern. 

June 5, 1941, Tampa, Fla., Eastern Air Lines. 

June 11, 1941, Sioux City, Iowa, Mid-Continent Airlines. 

June 21, 1941, Forth Worth, Tex., American Airlines. 

The above accidents are sometimes called “miracle accidents.” Your com- 
mittee believes that the investigation of nonfatal accidents is often more pro- 
ductive than an investigation of more serious crashes causing fatalities. This is 
particularly true where no member of the crew survives to tell at least some 
part of the story. 

In other than air carrier flying, there were 55 collisions with utility wires 
in 1940 compared with 53 for the preceding year; 2 of these accidents resulted 
in fatalities and 1 of them in serious injury; 5 of the airplanes were completely 
demolished and 39 received major damage. This is only one illustration, of the 
many received in evidence by the committee, which indicates the necessity of 
zoning laws requiring the removal of existing hazards and forbidding the 
building of new obstructions around airports. 


FATAL ACCIDENTS IN THE ARMY AIR CORPS FOR 1940 anp 1941 


Indicative of the increased military activities of our country, the committee 
is advised by the War Department that during the fiscal year of 1939-40 there 
were 41 fatal accidents in the United States Army Air Corps, while in the fiscal 
year of 1940-41 there were 121 fatal accidents. 


INVESTIGATIONS CONDUCTED BY THE COMMITTEE 


The select committee has thus far conducted the following investigations: 


1. American Airlines accident at Cincinnati, Ohio, which occurred on 
March 10, 1941. 


2. Eastern Air Lines accident on February 26, 1941, at Atlanta, Ga. 
3. Eastern Air Lines accident on April 3, 1941, at Vero Beach, Fla. 


4. Pennsylvania-Central Airlines accident at Charleston, W. Va., April 17, 
1941. 
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5. Transcontinental & Western Airlines accident at St. Louis, Mo., 
January 23, 1941. 


6. American Airlines accident at St. Louis, Mo., on December 11, 1940. 
7. United Airlines accident, Chicago, Ill, December 4, 1940. 

8. Chicago & Southern Airlines accident on June 3, 1941, at Joliet, Ill. 
9. United Airlines accident near Centerville, Utah, November 4, 1940. 


10. Transcontinental & Western Airlines and Braniff collision on the ground 
at Wichita, Kans., June 1, 1941. 


11. Eastern Air Lines accident at Tampa, Fla., June 5, 1941. 
12. Mid-Continent Airlines accident at Sioux City, Iowa, June 11, 1941. 
13. American Airlines accident near Forth Worth, Tex., June 21, 1941. 


Your committee will in due course make specific findings as to the cause 
or causes of these accidents. 


ANALYSIS OF THE CAUSES OF AIR ACCIDENTS 


Generally speaking, adverse weather is a major contributing factor in the 
more disastrous air crashes. The Congress cannot change the weather, but it 
can provide for better observations and more accurate forecasts of weather 
through appropriations for research work and for a larger and better trained 
weather personnel. Congress can provide for better facilities to meet the hazards 
of darkness and adverse weather and for continued research to overcome the 
hazards of ice. 


The second cause of many crashes is inadequate lighting of airports and 
their approaches. Minimum standards must be legislated by the Congress with 
respect to airport lighting, for the majority of commercial air-line accidents 
resulting in fatalities occur at night and under adverse weather conditions. 
Authority should be granted to the Civil Aeronautics Administrator to license 
airports and to determine the character of the interstate operations which may 
be carried on at such airports. 


The third cause of accidents is on a parity with the second, but is subject 
only indirectly to remedial action by the Congress, and that is, the inherent 
defects in, obstructions upon, and hazards about, the existing airports. Your 
committee believe that the only direct action the Congress can take on these 
matters is to authorize the licensing and grading of airports by the Civil 
Aeronautics Administrator, and thereby limit the use of many airports to day- 
light and good weather operations until such time as the cities and States in 
which they are situated shall take the necessary steps to insure the safety of 
interstate commerce. This will require the enactment by many State legis- 
latures of enabling acts empowering cities and other subdivisions of government 
to zone all approaches to their airports. 


The fourth cause, difficult to classify because it enters into almost every 
major accident, to a greater or lesser degree, is human error. This applies 
alike to ground and flying personnel. With but a few exceptions, in the accidents 
that this committee has investigated, the accident occurred as a result of a 
contribution of human error. And in nearly every case, had one less error been 
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committed, the accident probably could have been prevented. The purpose of 
legislation which has been and will be proposed by this committee is to provide 
such regulations and facilities as will reduce human errors to the lowest pos- 


sible minimum. 


CONTRIBUTING CAUSES FOR OTHER ACCIDENTS 


Other contributing causes of accidents have been found to be defects in 
flying equipment, such as windshield wipers and de-icers; the want of an ade- 
quate number of trained weather observers and forecasters; inadequate and 
defective communications, and the want of trained control tower operators. 


From the investigations your committee has conducted so far, we have 
unanimously arrived at the conclusion that bad weather, icing, poor lights, defec- 
tive airports, hazardous obstructions on and about airports, loose organization, 
faulty communications, and human error have contributed jointly and severally 
to cause every serious accident which has occurred in the past 2 years. We have 
found no evidence of sabotage in any of these accidents, 


RECOMMENDATIONS 


At this time your committee recommend: 


1. That the Government of the United States assume jurisdiction of all 
navigable air space over the United States, its Territories and possessions. 


2. Creation of some authority in whom will be vested control of all traffic 
moving through the navigable air space and over all missiles projecting into the 
navigable air space. 


3. The enactment by the Congress of legislation, to give full force and 
effect to recommendations 1 and 2 above, by authorizing the President of the 
United States to appoint a Coordinator of Air (or the creation of some other 
agency of government), who shall be authorized to control and to apportion the 
navigable air space over the United States, its Territories and possessions to 
military and other aircraft, and to such other activities as must be carried 
on through navigable air space. 

4. The enactment of legislation establishing and setting up minimum 
requirements for lighting of airports and other landing areas to be enforced 
by the Civil Aeronautics Administrator. 


5. The enactment of legislation empowering the Administrator to detail 
annually not to exceed 25 employees of the Civil Aeronautics Administration to 
engage in technical or professional duties for training at Government expense. 

6. The enactment of legislation to provide for the training of control tower 
operators. 

7. The committee recommends the serious consideration of legislation 
which would place at least one man on every shift in all airport control towers 
under the supervision of the Airway Traffic Control Section of the Civil Aero- 
nautics Administration so that Federal air traffic control would extend from 
ramp to ramp with respect to commercial air lines. 

The above recommendations should not be construed to mean that it is the 
opinion of the committee that all the problems of air safety would be solved by 





FEDERAL 279 


such legislative enactments. Your committee would rather have deferred mak- 
ing any recommendations until it had completed its investigation, but the present 
national emergency requires action and not prolonged consideration of these 
imperative needs. Your committee hereafter will have further recommendations 
to make to the Congress, 


Jack NicHots, Chairman. 

Everett M. DirKsEN. 

Cart HINSHAW. 

RicHarp M. KLEBERG. 
Jury 9, 1941. ' _ Herron Pearson. 





NOTES, COMMENTS and DIGESTS 


MONOPOLY VERSUS COMPETITION IN AIR ROUTES 
UNDER THE C. A. A. 


The meaning of the terms “public interest” and “public convenience and 
necessity” has long supplied speculative material for administrative agencies 
charged with the regulation of public utilities.1 Departing from past legislative 
custom, the Congress in framing the Civil Aeronautics Act of 1938 established 
certain factors as being in the public interest and in accordance with the public 
convenience and necessity. Among them was listed: “Competition to the extent 
necessary to assure the sound development of an air-transportation system prop- 
erly adapted to the needs of the foreign and domestic commerce of the United 
States, of the Postal Service, and of the national defense.”2 


The questions to which this section gives rise are multifarious. When is 
competition necessary? Does this language assume the necessity of competi- 
tion or if deemed unnecessary, does the Board have the power to entirely elim- 
inate competition? These questions can and have arisen in two circumstances, 
(a) a petition is filed for a new route or an extension of an old one, (b) peti- 
tioner asks permission to consolidate, merge, purchase, lease, obtain an operating 
contract, or acquire control of another company. 


Decisions have recently been rendered by the Civil Aeronautics Board in 
cases involving these questions. The problem is whether these decisions possess 
indices of sufficient definiteness to indicate an established policy on the part of 
the Board. For while the Board has said that the disposition of each case “must 
depend on the particular facts which justify or condemn competition under the 
circumstances which are peculiar”? to each case, it must of necessity eventually 
pick out a pattern of precedent which cannot fairly be ignored. 





1. George, Factors in Granting Motor Carrier Certificates of Public Con- 
venience and Necessity, (1930) 5 Ind. L. J. 243; Lake, Competition in the Public 
Utility Fields, (1938) 10 Miss. L. J. 197, 214; Simpson, The Interstate Com- 
merce Commission and Railroad Consolidation, (1929) 43 Harv. L. R. 192, 216. 

2. 49 U.S.C.A. §401, 402; 58 Stat. 973, 980 (1938) §2. In the exercise and 
performance of its powers and duties under this Act, the Authority shall con- 
sider the following, among other things, as being in the public interest, and in 
accordance with public convenience and necessity-— 

(a) The encouragement and development of an air transportation system 
properly adapted to the present and future needs of the foreign and domestic 
commerce of the United States, of the Postal Service, and of the national defense ; 

(b) The regulation of air transportation in such manner as to recognize 
and preserve the inherent advantages of, assure the highest degree of safety in, 
and foster sound economic conditions in, such transportation, and to improve the 
relations between, and coordinate transportation by, air carriers; 

(c) The promotion of adequate, economical, and efficient service by air 
carriers at reasonable charges, without unjust discriminations, undue preferences 
or advantages, or unfair or destructive competitive practises; 

(d) Competition to the extent necessary to assure the sound development 
of an air transportation system properly adapted to the needs of the foreign 
and domestic commerce of the United States, of the Postal Service and of the 
national defense ; 

(e) The regulation of air commerce in such a manner as to best promote 
its development and safety ; and 

“ad The encouragement and development of civil aeronautics. 

3. In the matter of the application of American Export Airlines Inc. 2 
C.A.B. 16, 31. (1941) Docket No. 238. 
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Certain broad statements of the Board should be noticed. In the Mid- 
Continent case, they said: “American air transport has developed upon the prin- 
ciple of stimulating progress by the entrusting to different and competing carriers 
of alternative and competing routes between major terminals by way of different 
intermediate points.”4 However, in the American Export case they said: “We 
conclude that competition is not mandatory especially when considered in rela- 
tion to any particular route or service. Clearly Congress has left to the discre- 
tion of the Board the determination of whether or not competition in a partic- 
ular area is necessary to assure the sound development of an appropriate air 
transportation system.”5 Are these statements consistent? To ascertain this, 
cases involving, (a) new routes and (b) consolidations should be examined. 


New Route Cases 


In the All American case,® petitioner sought a certificate of convenience 
and necessity to operate a feeder system between a large number of relatively 
small communities, without engaging in competition with the existing air lines. 
Mail and express was to be picked up and discharged by means of a 
patented device which made it unnecessary to land at each intermediate point. 
Petitioner held no other operating certificate. Operators of through routes 
in the area intervened and contended that “the existing air transportation sys- 
tem should be given the opportunity to participate in the development of 
‘feeder’ routes and should not be preceded into this field by new companies.”7 
After pointing out that the applicant was a pioneer in a type of service which 
the established carriers had made no attempt to develop, the Board said: “Any 
such theory as advocated by the interveners which would result in reserving 
solely for existing air lines the privilege of providing all additions to the present 
air-transportation system of the United States is untenable. Our adoption 
of such a policy would certainly not be consistent with a sound development 
of air transportation and would not be conducive to the best interests of the 
foreign and domestic commerce of the United States, the Postal Service and 
the National Defense.”8 


This statement must be contrasted with the position assumed by the Board 
in the Dixie Airlines case.9 Petitioner, without operating experience, applied 
for a certificate to operate between Pittsburgh, Pennsylvania, and Birmingham, 
Alabama. However, Pennsylvania Central, an established carrier, contended 
that logically the route should be given to them. After discussing the diffi- 
culties of establishing and maintaining convenient connecting service between 
independent carriers, the Board awarded the route to Pennsylvania Central, 
saying: “In reaching this conclusion we recognize the fact that the con- 
siderations which lead us to this determination would be equally applicable in 
any case in which an existing air carrier is competing with a company without 
operating experience for a new route or service. The number of air carriers 
now operating appears sufficient to insure against monopoly in respect to the 





In the Matter of the wien of Mid-Continent Airlines Inc. 2 C.A.B. 
63, 93 (1940) Docket No. 3—401 (B)—1. 

5. In the Matter of the Application of American Export Airlines Inc. 

2 C.A.B. diy 31 (1940) Docket No. 238. 

6. the Matter of the Application of All American Aviation, Inc. 2 
C.A.B. 133 (1940) Docket No. 363. 

7. Id. at 145. 

8. Id. at 146. 

9. In the Matter of the Applications of Dixie Airlines, Inc., et. al. Jan. 30, 
1941. Docket No. 162, etc. 
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average new route case and we believe that the present domestic air transporta- 
tion system can by proper supervision be integrated and expanded in a manner 
that will in general afford the competition necessary for the development of 
that system in the manner contemplated by the Act. In the absence of particular 
circumstances presenting an affirmative reason for a new carrier there appears 
to be no inherent desireability of increasing the present number of carriers 
merely for the purpose of numerically enlarging the industry.”1° 


Though two members dissented on other points, all five Board members 
concurred in the choice of the carrier and the reason prescribed therefor. Of 
these, three concurred in the All American case decided six months earlier, on 
which there was likewise no dissent, one member not participating and one 
not being a member of the Board at that time. Hence, it must be concluded 
that the Board, though it made no mention of the earlier case, regarded both 
as consistent. 


If the expression of the latter case that in the absence of unusual circum- 
stances development will be achieved through the expansion of existing air 
carriers, is accepted as the paramount commitment of the Board, then the cases 
are logically, at least, consistent. The All American case constituted an un- 
usual circumstance for the company had a novel and useful patented device 
which no one else had manifested any interest in exploiting. 


The last new route case to be considered is that of the American Export 
Airlines.11 Petitioner sought authorization to operate between the terminal 
points, New York, New York, and Lisbon, Portugal. Intervener, Pan Ameri- 
can Airlines, contested the application and sought to establish as precedent 
decisions of other regulatory agencies, particularly the Interstate Commerce 
Commission under the 1935 Motor Carrier Act, which say that where an oper- 
ator furnishes the adequate, efficient and economical service required by public 
interest, duplications will not be authorized.12 Applicant not only denied the 
authority of these cases but contended further that under § 2(d) of the Act, 
the Board was required to establish some competition in air transportation. 
Rejecting both arguments, the Board said: “We conclude that competition in 
air transportation is not mandatory, especially when considered in relation to 
any particular route or service. Clearly Congress has left to the discretion 





10. oes at 51, 52. 

a4. the Matter < Ry Application of American Export Airlines Inc. 2 
C.A.B. 16 M94) Docket No. 238. 

12. Motor Carrier Act 49 U.S.C.A. $301; 49 Stat. 543 (1935) The Board 
cited the following cases: Pan-American Bus Lines Operation 1 M.C.C. 190 
(1936). In this case petitioner applied for a certificate of convenience and _nec- 
essity to continue operation of “limited” motorbus service between New York 
and Miami. Applicant's operations were begun too late to come under the 
“grandfather clause.” In granting the certificate the commission considered 
whether the service rendered by other carriers was adequate and whether the 
proposed service will answer a need or might endanger existing carriers. Clark 
Common Carrier Application 1 M.C.C. 445 (1937). Petitioner sought a certificate 
of public convenience and necessity to operate motorbus service between points 
near Martinsburg, W. Va. and points in Pennsylvania. The Commission denied 
the application saying “. . . the maintenance of sound economic conditions in 
the motor carrier industry would be jeopardized by allowing new operators to 
enter a field in competition with existing carriers who are furnishing adequate, 
a and economical service.” 

he pong *! taken B Hall, Certificates of Convenience and Necessity, 
(1928) 28 Mich. . 276, 283 et. seq. that, except under unusual circumstances, 
a certificate "Ay ar “be granted a utility in an area in which a similar utility 
is already operating unless (1) the existing company is giving inadequate and 
unsatisfactory service, or (2) the petitioner proposes to render a service different 
in some respects to the existing service. 
. Pg paw Lake, Competition in the Public Utility Fields, (1938) 10 Miss. 

a ; le 
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of the Board the determination of whether or not competition in a particular 
area is necessary to assure the sound development of an appropriate air trans- 
portation system ... The disposition of this case must depend on the particular 
facts which justify or condemn competition under the circumstances which 
are peculiar to this case.”13 The certificate was granted. 


This case was decided by the same Board members, within the same month 
as the All American case. Hence, the Board must have regarded these three 
cases as consistent and indicative of their policy in new route applications. We 
may say then that this policy, insofar as revealed is that: The Board is not 
bound by precedent in other fields of transport regulation. While under the 
Act it has power to establish a monopoly, particularly in relation to individual 
routes or areas, the Board will, as a matter of policy, foster competition where- 
ever feasible. However, in the absence of unusual circumstances, competition 
and development will be achieved solely through the expansion of existing air 
carriers, 

Consolidations 


Statutorily, the consolidation question is more complicated than the new 
route cases by the inclusion in addition to § 2(d) of the provision in § 408(b) 
that the Board shall allow consolidations when requested unless inconsistent 
with the public interest; Provided that the consolidation will not “result in 
creating a monopoly or monopolies and thereby restrain competition or jeopar- 
dize another air carrier.”14 


This language unfortunately raises questions as to legislative intent. Does 
it mean that while the Board under § 2 may establish monopolies in new route 
cases, it has no such power in consolidation petitions under § 408(b)? Super- 
ficially the language of the statute implies as much. In construing § 408(b) the 
Board has apparently conceded their lack of power to create a monopoly in 
consolidation cases but has resolved the difficulty by defining monopoly “as 
a condition embodying a particular degree of control.” Hence they conclude 
that while a consolidation may restrain competition or jeopardize another air 
carrier, it is prohibited only if it arises from a degree of control which the 
Board decides constitutes a monopoly of air transportation.15 





13. Supra note 11 at 31. 

14. 49 U.S.C.A. §488 (b), 52 Stat. 1001 (1938) “Any person seeking approval 
of a consolidation, merger, purchase, lease, operating contract or acquisition 
of control specified in subsection (a) of this section shall present an application 
to the Authority and thereupon the Authority shall notify the persons involved 
in the consolidation, merger, purchase, lease, operating contract or acquisition of 
control and other persons known to have a substantial interest in the proceeding 
of the time and place of a public hearing. Unless after such hearing, the Author- 
ity find that the consolidation, merger, purchase, lease, operating- contract, or 
acquisition of control will not be consistent with the public interest or 
the conditions of this section will not be fulfilled, it shall by order, approve 
such consolidation, merger, purchase, lease, operating contract or acquisition 
of control upon such terms and conditions as it shall find to be just and reason- 
able and with such modifications as it may prescribe; Provided That the Author- 
ity shall not approve any consolidation, merger, purchase, lease, operating con- 
tract or acquisition of control which would result in creating a monopoly or 
monopolies and thereby restrain competition or jeopardize another air carrier 
not a party to the consolidation, merger, purchase, lease, operating contract, or 
acquisition of control... .” 

15. United-Western Sleeper Interchange, 1 C.A.A. Reports 215 (temp.) 
Docket No. 215 (1940). Here the applicants sought permission for interchange 
of sleeper equipment on the transcontinental, New York, Los Angeles route. 
The purpose was to eliminate the inconvenience to passengers necessitated by 
enforced change from the planes of one company to those of another in the dead 
of night. T.W.A. filed as intervener. 

Agreeing with the intervener, the Board considered the case in the light of 
§408(b). Intervener complained (1) that such an agreement was not in the 
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The process by which they reach this result is ingenious. They say, first, 
“monopoly” must be defined. Courts have defined it in two ways, (a) “as 
embracing any combination the tendency of which is to prevent competition 
in its broad and general sense,” and (b) “as a condition embodying a particular 
degree of control.” They then adopt the latter definition solely on the ground 
that it makes the phrase in the statute, “and thereby restrain competition” non- 
repetitious of the preceding word, “monopoly.”!6 

The Board’s statement that two definitions of monopoly exist at law is 
erroneous. The fegal content of “monopoly” has always been restriction of 
competition and reasonableness has been its measure.17 Degree of control, 
meaning control of the market, is the definition used by economists and despite 
the. frequency with which this phrase has graced judicial utterance, it has 
never been given any intelligible content nor been used as an actual test of 
monopoly. Judicial precedent holds nothing to support the Board’s position. 


However, why not adopt the economic definition which in many ways 
is the sounder approach? We have no objection but what we wish to point 
out is that by using the Board’s method of reading it into the statute, not only 
do the present difficulties remain undisposed of but new ones are created. 


Suppose we accept the economic definition of monopoly. Its antithesis is 
pure competition, a situation where no seller or buyer has any control over the 
the price of his product. Contrast this with the legal antithesis of monopoly, 
free competition, i.e., each individual is free to engage in legitimate economic 
activity, unrestrained by the state, agreements between competitors or predatory 
practices of rivals. These two types of competition are by no means equivalent 
for there need be no agreement between them as to whether monopoly exists 
in a single, given fact situation. It may well be that an economic monopoly 
may exist in a legally valid situation.18 But it is difficult to conceive of a 
legal monopoly, i.e., restraint of competition which would not also tend toward 
an economic monopoly, i.e., control of the market. Yet it is just this the 
Board says may happen. Indeed to speak of either free or pure competition at 
all is highly conceptual as restraints and controls are practically omnipresent. 
In either case, when governmental regulation of business is in issue, the prin- 
cipal question is not as to what constitutes a monopoly, but what is to be the 





public interest, (2) it would take away much of interveners business, i. e. 
jeopardy to another air carrier, and (3) it would give United a virtual monopoly 
of all west coast business. The Board held that the added convenience to pas- 
sengers by eliminating a change of planes was in the public interest, that it would 
not jeopardize the intervener or restrain competition within the meaning of the 
Act. The petition was granted. 

16. Id, at 23 (mimeo, page no.) 

17. The history of the treatment of the word “monopoly” at the hands of the 
court is adequately discussed in, Mason, Monopoly in Law and Economics, (1937) 
47 Yale L. J. 34. The farthest any court has ever gone in using the degree of 
control test was United States v. Standard Oil Co. of New Jersey, 47 F(2d) 288 
(C.C.A. 2d, 1931) which considered, (1) the merged concerns’ share of sales in 
the local markets, (2) inter-company competition in the area, their size and num- 
ber, (3) Potential competition. However, the Court concludes “Competition is 
the antithesis of monopoly. In a sense any elimination of competition is a move- 
ment in the general direction of monopoly ... It is only when this lessening is 
with an unlawful purpose or by unlawful means, or when it proceeds to the point 
where it is or is threatening to become a menace to the public that it is declared 
unlawful.” Such language is applicable solely to legal and not economic 
monopoly. 

The Board failed to cite this case and those cited by them are of lesser 
authority. 

18. The classic example of this is the Cream of Wheat case, Great A. and 
P. Tea Co. v. Cream of Wheat Co. 227 Fed. 46 (1915), wherein legally no 
monopoly was found. Economically, there was. The question though of whether 
it was an economically bad monopoly is another issue. 
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degree of restraint or control allowed.19 Hence for the Board to adopt one 
definition in preference to the other solely on the ground that certain degrees 
of restraint do not constitute a monopoly is fictional. In fact their choice is 
the worse horn of the dilemma for restraint of competition is a potential factor 
in market control. Thus the statute is repetitous under their definition as well 
and the statutory mandate that a monopoly shall not be created remains. 

Assume for the moment the correctness of the Board’s definition and con- 
struction of the § 408(b) proviso, what result follows? Such an interpretation 
creates two tests of a consolidation’s validity. In the words of the Board, 
they are: “(1) whether or not the agreement is adverse to or inconsistent 
with the public interest ... and (2) whether or not the agreement will result in 
creating a monopoly .. .”29 Purportedly these two tests are distinct. How- 
ever, the first is the same as the public interest test obtaining in the new route 
cases wherein the monopoly-competition issue is always considered. Clearly 
then, both tests go to the monopoly-competition question. Hence any differ- 
ence between them must be one of degree. Under the public interest test § 2, 
the Board has said it possesses full power to create a monopoly in new route 
cases.21 Then it must be true that it has no such unlimited power in consolida- 
tion cases because of the requirements of the second test, ie., the § 408(b) 
proviso.22 

Why this difference? Realistically what matter it if monopolies be created 
by the establishment of new routes or the consolidation of existing carriers. 
What justification exists for creating a greater degree of control through 
new routes than through consolidations? Or, consider the case of the con- 
solidation of non-competitors. Measured by the degree of control exercised, 
a non-competitive merger may be more monopolistic than a merger of com- 
petitors, yet how much difference is there between the merger of non-competitors 
and the creation of a new route. This seems to do little more than rest the 
decision on the procedural manner in which the case arises. 

Finally, is there any realistic distinction between the Board’s two tests of 
a consolidation’s validity? Under the first, public interest, the Board must 
establish “competition to the extent necessary.” But the Board has said, if 
competition is not necessary they have the power to establish a monopoly. 
Under the second test, they say a monopoly is prohibited but the decision rests 
with them whether a condition creates a monopoly. May they not, by refusing 
to designate a situation monopolistic, obtain the same result under the last test 
as under the first? Why then the two tests? 


The solution can be much simpler. Section two states the Act’s declared 
policy. In case of doubt or conflict, it should control. Instead of engaging 
in the gyrations demanded by the Board’s approach, the much easier solution 
lies in regarding the proviso of § 408(b) as a particularization of § 2(d) as 
relates to that section. Hence the inquiry in any case is solely, to what extent 
is competition necessary ?23 





19. “It is impossible to separate markets into those that are competitive 
and those that are monopolistic.” Mason, Supra, note 17. 

20. Supra, note 15. 

21. American Export case, supra note 5. 

22. But observe the position taken by Examiner Pound in the United Air 
Line merger case. Said he, “it is pretty clear that there is no actual competition 
between United and Western.” Hence he reasoned that the proviso of §408(b) 
seman, amen This is, of course, true if the legal definition of monopoly is 

23. For a discussion of this entire question from a slightly different aspect 
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With this in mind, let us digress a moment to examine the results actually 
reached by the Board in the two cases decided by it. In the United Air Lines 
case,24 petitioner sought approval for merger or purchase of Western Air 
Express. The Board assumed the dual test of a consolidation’s validity dis- 
cussed above but in their consideration of the case purported never to reach 
the second test, i.e., the § 408(b) proviso, because they held the consolida- 
tion not to be in the public interest, the first test. Yet the Board’s findings were, 
(1) that the approval of the application would give petitioner too great a 
predominance in the area to be consistent with the national needs, and (2) 
that the elimination of Western would not serve to maintain and encourage 
competition to the extent necessary in that section of the country. What other 
is this than the monopoly-competition question? 


In support of its denial the Board said: “The congressional intent was 
to safeguard against the evils of unrestrained competition on the one hand 
and the consequences of monopolistic control on the other. In attaining this 
objective the Act seeks a state of competition among air carriers to the extent 
required by the sound development of the industry. The maintenance of such 
constructive competition we believe will be best served at the present state 
of the industry’s development by a reasonably balanced system of air trans- 
portation in every section of the country.” This is clearly the language which 
the Board talks in the new route cases and agrees with the general theories 
which they have there propounded. 


In the Marquette Air Lines case25 authorization was sought for the sale 
of its assets to T. W. A. The Board granted permission. In so doing they 
again followed the dual test, (a) that it was not inconsistent with the public 
interest, (b) that it did not conflict with the first proviso of § 408(b). As 
to the latter, they said, “The test here is whether the proposed acquisition will 
result in giving T. W. A. the degree of control of air transportation or some 
phase thereof within the particular section of the nation embraced in this pro- 
ceeding, necessary to constitute a monopoly therein.”26 

The Board here is clearly insisting on the economic concept of monopoly. 
Though the process whereby they insert it into the Act is erroneous, the Board 
is clearly correct in using it. This is illustrated by the procedure which 
properly should be followed in any given case whether new route or consolida- 
tion, either of competitors or non-competitors. 


(I) The Board should consider the feasability of competition, it having 





see note (1940) 11 JOURNAL OF AIR LAW 359. This should likewise be fitted 
into the broader problems discussed in Hamstra, Two Decades—Federal Aero- 
regulation in Perspective, (1941) 12 JOURNAL OF AIR LAW 105. 

24. Application of United Air Lines Transport Corp. 1 C.A.A. Reports 230 
(temp.) Docket No. 270 (1940). 

25. Acquisition of Marquette by T.W.A. 2 C.A.B. 1 (1940), Docket No. 315. 
It should be noted that at this time the petition was denied. However, this was 
not because of the monopoly-competition question, on which the Board seems 
never to have disagreed, but because the sale price was excessive. The parties 
reduced the price and again petitioned the Board who acquiesed in a decision 
written Dec. 18, 1940. In this opinion the Board divided on the question of 
whether exchange value should be allowed on a certificate of convenience and 
necessity, the majority holding affirmatively. 

26. Id. at p. 8 The Board cited the United-Western Sleeper case, 1 C.A.A. 
Reports 215 (temp.) Docket No. 215 (1940) as being in accord. 

In the instant case the Board laid considerable stress on the fact that the 
applicants were non-competitors. Contrast this with the manner in which the 
Board strained in the United merger case to find competition between the appli- 
cants as a reason for denial of consolidation. This approach is dangerous if the 
Board desires to follow the degree of control test. The applicant’s competitive- 
ness may have no relation to degree of control. 
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complete power to establish a monopoly in proper situations. Feasability is 
determined by the inquiry, is the present or immediately available traffic suf- 
ficient to economically sustain two or more carriers. The traffic inquired of 
is that flowing between major terminals, the question of parallel line competi- 
tion seldom arising in the air transport field. In close cases, a presumptive 
need of competition exists. 


(II) ‘Finding competition desireable, the inquiry is, what must be done 
to obtain it, or conversely, how much may be done without destroying it? 
This question seldom arises in new route cases but in consolidations, particu- 
larly those involving large systems covering vast areas, it may assume primary 
importance.27 Here the degree of control test finds its true use and the ques- 
tion is: What degree of control will be permitted??8 The term “monopoly” 
other than as used in economic theory is only a shorthand designation of any 
control exceeding this limit. Restraint of competition and jeopardy to other 
air carriers, mentioned in the statute, are two of various instruments for 
determining the theoretical line of demarcation. Generally, however, the 
economists’ emphasis is on control of the supply or price of a prodyct. Product 
is defined in terms of consumer choice. Price of course is not important in 
the public utility field for rate regulation displaces competition. 


If the Board is actually aware of the course upon which it has embarked, 
it should be encourged. Acceptance of the degree of control test demands an 
economic inquiry into what situations will be in the public interest. Public 
interest cannot be determined categorically for it is not always served in the 
same manner, and a formula rendering the solution of this question automatic 
has yet to be devised. For the future the Board’s efforts should be bent to- 
ward the formulation of controlling tests.29 ‘Toying with the words of the 
statute as to what constitues a monopoly will obtain exactly nothing. 


J. Howard Hamstra 


Grant Watson 
Richard Barber. 





27. Suppose, for example, that Eastern Air Lines and Northwest Air Lines 
petitioned for permission to consolidate. Clearly these lines are not competitors 
being solely east and west of Chicago respectively. If the legal approach to 
monopoly is taken the problem is almost unapproachable for no restraint of com- 
petition can be found. But if we define monopoly in terms of control the issues 
may then be articulated, viz. the effect of the establishment of a new transcon- 
tinental route and better services offered to localities. 

28. “The sources of evidence of control of the market are known: The 
behavior of prices and outputs, the relation of prices and costs, profits before 
and after the combination, share of the market controlled, the existence of busi- 
ness practices such as price discrimination, price stabilization.” Mason, supra 
note 17 at p. 42. 

29. This whole question should be compared with what has been done under 
the Interstate Commerce Act which required the commission to formulate a plan 
for the consolidation of railroads. What has occurred has been adequately de- 
tailed by Scharfman, The Interstate Commerce Commission (see Pee 
p. 430 et. seq., Vol. IIIa.) (1936). See also, Eastman, Regulation of Railroads, 
73d. Cong. 2d., Sen. Doc. 119 (Jan. 20, 1934). 

While the problem of the Civil Aeronautics Board is different, insofar as 
they arrived on the scene before too many operators had become established, may 
they not also profitably give consideration to the problem’s broader aspects? It 
is believed that such statements as uttered by them in the Dixie case indicate 
a disposition on their part to do so. 
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ANCILLARY JURISDICTION IN THE 
FEDERAL COURTS 


It has long been recognized that the statutory jurisdiction of the federal 
courts is implemented by an ancillary jurisdiction lacking express statutory 
authorization. One phase of this ancillary jurisdiction, viz., the third party 
practice, has been the subject of extensive development in other courts? and 
has recently been a topic of much comment by legal writers." However a study 
of the cases reveals that the relation of the third party practice or impleader 
device te other related ancillary procedures is confused.‘ 


The courts have been prone, both to use the general term “ancillary” 
without designating or defining the specific type of situation involved® and to 
cite cases involving one type of ancillary action in support of another.* Although 
the doctrine of ancillary jurisdiction has been reaffirmed by many courts, and 
the word “ancillary” has been used by federal courts for approximately 125 
years in the disposition of suits, the scope of the doctrine is by no means 


clearly defined today. 
Scope of the Ancillary Doctrine 


The use of variant types of ancillary actions is premised upon the theory 
that ancillary jurisdiction is essential to the independence and self-sufficiency 
of the federal courts. But since courts have loosely used the term “ancillary,” 
which is at best vague, and since new instances of ancillary suits constantly 
arise, classification of ancillary types is difficult. Hence most legal writers 
have been content to list the various types.” However, at least one writer, 
while expressly manifesting his awareness that his classification was illustrative 





1. Logan v. Patrick, a U. S. 288 (1809); The Cortes Company v. Thann- 
hauser, 9 Fed. 266 (C.C. N. 1881) ; Dunn v. Clarke, 33 U.S. 1 (1834); Penn v. 
Klyne, Fed. Cas. No. 10, 936 (¢c. C. Pa. 1817) ¢ Clarke v. Mathewson, 37 U. S&S. 


I 
164 

2. State court practice: Bennett, Bringing In Third Parties By the Defend- 
ant (1934), 19 Minn. L. R. 163,173 et seq; 1 Moore’s Federal Practice (1938), 
761-779; Cohen, Impleader: Enforcement of Defendant’s Rights Against Third 
Parties (1933), 33 Col. L. R. 1147, 1152-1166 and appendix. 

Admiralty Practice: 1 Moore’s Federal Practice 749; Cohen, supra, at 1167. 

English practice: Bennett, supra, at 168-173; 1 Moore’ s Federal Practice 756; 
— supra, at 1169 and appendix. 

Shulman and Jeegerman, Some Jurisdictional Limits on Federal Pro- 
ostune (1936) 45 Yale L. J. 393,417; Clarke and Moore, A New Federal Civil 
Procedure, II, Pleadings and Parties (1935) 44 Yale L. J. 1291; and others not so 
recent had advised the establishment of a federal procedure which would permit 
the third party practice. Since this procedure was created (the new Federal 
Rules became effective on Sept. 16, 1938), much has been written concerning 
the problems created by this and other ancillary proceedings. For more specific 
discussions, see note, (1940) 7 U. of Chi. L. R. 359; note he ag 6 Va. L. R, 
117; note (1940), 53 Harv. L. R. 449; note (1940), 27 Va. L. 6. 

. The uncertainty of the courts is illustrated by ae to Webster's 
International Dictionary and legal thesauri to ascertain the a of the 
word “ancillary.”” Schram v. Roney, 30 F. Supp. 458,461 (D.C. Mich., S. 1939). 
A modern court has considered the Present status of ancillary pF lly doubtful 
enough to trace the res Lewis v. United Air Lines Transport Corp., 
29 Supp. 112 (D. C. Conn. 

Lewis v. United Air Lines Transport Corp., 29.F. Supp. 112 (D. C. Conn. 
1939), where the ae my case involved a third party action, but panes was 
piaceé 2 on hea cla case. See also Bossard v. McGwinn, 27 F. Supp. 412 

6. Barth v. Makeever, Fed. Cas. No. 1,069 (C. C. Ind. 1868); Stone v. 
Bishop, Fed. Cas. No. 13, 482 (C. C. Mass. 1878) ; Thompson v. McReynolds, 29 
Fed. 657 (D. C. Ark. 1887); Kuhn v. Morrison, 75 Fed. 81 (C.C. Ga. 1894); 
Bossard v. McGwinn, 27 F. Supp. 412 (D. C. Pa. 1939). 

7. 1 Moore's Federal Practice 462, Bunn, Fi peg and Practice of the 
Courts of be pened States (fourth ed., 1939), 24-25; 1 Foster Federal Practice 
(6th ee 920), § 51. Dobie, Handbook of Federal Jurisdiction and Procedure 
(1928) 323-324, adopts a classification based on Williams, infra note 9. 
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rather than scientific, has attempted classification.* In order to facilitate an 
understanding of certain recent developments in the ancillary jurisdiction of 
the federal courts, a representative classified list of types of ancillary proceedings 
is here offered. The differentiation used for classifying the types depends pri- 
marily on the status and interest of the parties, rather than on the legal reasoning 
or result. If such a distinction exists, courts err when they cite cases involving 
one type of ancillary action in support of another.° 


(A) Ancillary jurisdiction exercised under inherent judicial powers as a 
matter of necessity: 
1. Suits Primarily Involving Property’® (insolvency and foreclosures). 
In certain situations, after the discharge of a debtor, the bankruptcy courts 
may stay an action in a state court because it is unduly burdensome for the 
discharged bankrupt to plead his discharge. Thus, a bankruptcy court has 
ancillary jurisdiction to preserve the advantages of its judgment of discharge.” 
2. Enforcement and Protection of Court Processes. 


A bill to enjoin a pending federal action or to prevent abuse of the process 





8. Williams, Jurisdiction and Practice of Federal Courts (1917), 89, classi- 
fied ancillary jurisdiction with respect to (a) property in actual or assumed 
control, and (b) matters of record and process. In a later book, Williams 
expanded the above classification as follows: “By a broad generalization, the 
true ancillary jurisdiction may be said to exist with respect of two subject- 
matters, namely: (a) property within, or treated as within, the court’s possession 
or administrative control; (b) the records, processes, judgments and decrees of 
the court in the principal cause. This classification is not scientific, because no 
clear line can be drawn separating the classes. Class (a) might be subdivided 
into (1) cases where there is actual possession, and (2) where jurisdiction 
has been acquired over the res, but it has not been, or by reason of its nature 
cannot be, taken into actual possession.” Williams, Federal Practice (Second 
Ed., 1927) 279-280. 

9. This is not intended to be a complete or exclusive classification, but 
is presented mainly as an aid to discussion of the cases in this comment. Such 
a classification is subject to, and can readily be expanded to include other types 
of ancillary suits not under consideration, especially new classes as they are 
created. The distinction between the classes is not rigid, and a given case may 
fall within more than one class, e.g., Local Loan Co. v. Hunt, 292 U. S. 234 
(1934), which could come under both class 1 and class 2. Although this _classi- 
fication is apparently based on the situation existing under the new Federal 
Rules, reference to the cases cited will reveal that this is not the actual situation, 
since most of the cases arose prior to the adoption of the new Rules. However, 
since the applicable Rules are a codification, in part, of some previously existing 
useful practices, it is a helpful coincidence that the same classification can 
also be applied to cases arising subsequent to the new Rules. 

It is worth noting that interpleader suits have also been considered ancillary, 
thus ar Cpe necessity, for a nang Meme gry ioe rg ¥, McGwinn, 

- pp. .C,. Pa. ; Kravas v. Great Atlantic an ‘acific Tea Co., 
28 F. Supp. 66 (D.C.P.A. 1939). 

10. For a discussion of the ancillary jurisdiction of bankruptcy courts, 
—- Procy = "4 see 1 Collier on Bankruptcy (14th Ed. 1940) 291. 

5 ocal Loan Co. v. Hunt, 292 U.S. 234 (1934); Julian v. Central Trust 
Co., 193 U.S. 93 (1904) ; Riverdale v. Alabama and Georgia Mfg. Co., 198 U.S. 
188 (1905); Steelman v. All Continent Corporation, 301 U.S. 278 (1937). The 
equity receivership court will also protect its decrees in similar situations. 
Bethke v. Grayburg Oil Company, 89 F.(2d) 536 (C.C.A. 5th, 1937). Pope v. 
Louisville, New Alb., Etc., Co., 173 U.S. 573 (1899); White v. Ewing, 159 U.S. 
36 (1895) ; Sunflower Oil Co. v. Wilso, 142 U.S. 313 (1892); Kirkland v. Knox, 
230 Fed. 806 (C.C.A. 4th, 1916) ; all holding that actions by receivers to recover 


Texas Cent. Ry. Co., 137 U.S. 171 (1890); Conti 11 . S. Co, v. 
St. L. and K. @ R. Go, 82 Fod. 648 (C.C. Ohio 1837) east C& v. Toledo, 























290 JOURNAL OF AIR LAW AND COMMERCE 


of such court is addressed to the court as an ancillary proceeding.** Where 
the United States has consented to be sued, and the plaintiff sues and obtains 
a decree, subsequent proceedings on the same decree may be maintained without 
any additional consent on the part of the Government.” 


(B) Purely procedural exercises of ancillary jurisdiction, which are not 
essential but exist because of convenience: 


3. Cross Claims and Counter-Claims. 


Where jurisdiction of a plaintiff’s claim is based on federal grounds, and 
the defendant’s counter-claim has no such grounds, it cannot be brought as 
an independent action in the federal courts; nevertheless, the Supreme Court 
has held that jurisdiction over the plaintiff’s claim affords sufficient basis to 
adjudicate the defendant’s counter-claim.** 


4. Third Party Impleader.* 


A federal District Court having jurisdiction over principal actions for the 
death of plaintiffs’ decedents in an airplane crash caused by a defective engine 
cylinder manufactured by the defendant, has ancillary jurisdiction over the 
subject-matter of such defendant’s third party complaint, charging the party 
impleaded thereby with negligence in selling to the third party plaintiff a forging 
used in manufacturing the cylinder.*® 


5. Intervention. 


When a federal court has jurisdiction over a cause or a res, other parties 
whose citizenship would not have allowed them to institute the suit, may inter- 
vene to assert their rights though they could not have had original process.?" 





12. Thus, where P obtained a judgment in a _ state court against D, and 
D obtained a judgment in a federal court against P, then assigned the federal 
judgment to X, without consideration, and then filed a petition in bankruptcy, 
listing P’s state judgment as a debt, P was permitted, in the tederal court, to 
enjoin execution by X of the federal judgment, even though there was no 
diversity between # and X. Dickey v. Turner, 49 #.(2d) 998 (C.C.A. 6th, 1931). 

13. Becker Steel Company of America v. Cummings, 16 F. Supp. 601 (D.C. 
N.Y. 1936). A suit in mandamus to compel levy of taxes by a county to satisfy 
a judgment has been held to be anciliary. Riggs v. Johnson County, 73 U.S. 
166,198 (1867) ; Tne Board of Commissioners of Knox County v. Aspinwall, et 
al., 65 U.S. 376 (1860); Rosenbaum v. Bauer, 120 U.S. 450 (1887). Maitland 
v. Gibson, 79 Fed. 136 (C.C.E.D. Pa. 1897), holding that a bill filed to enforce 
the payment of costs against the plaintiff in an equity suit, may be treated as 
dependent proceeding. See aso Gumbel v. Pitkin, 113 U.S. 545 (1884). 

14. Moore v. New York Cotton Exchange, 270 U.S. 593,610 (1926) ; General 
Electric Company v. Marvel Rare Metals Co., 287 U.S, 430 (1932); Lehman, 
Administrator, v. Krentler-Arnoid Hinge Last Co., 284 U.S. 448 (1932); First 
National Bank of Salem v. Salem Capital Flour-Mills Co., 31 Fed. 580 (C.C. 
Oregon 1887), cross-bill. See Rule 18, of the new Federal Rules of Civil 
Procedure. 

15. This practice, which is provided for under Rule 14, 28 U.S.C.A. fol- 
lowing §723c, was not available to litigants in the federal courts prior thereto. 
See, however, dictum in Compton v. Jessup, 68 Fed. 263,279-280 (C.C.A. 6th, 
1895), to the effect that third party impleader was permissible. In 1933, Cohen, 
supra note 2 at 1167, said that the federal courts have jurisdiction over impleader 
suits, citing Lowry and Co. v. National City Bank, 28 F.(2d) 5 N.Y. 
1928). However, this was not an independent impleader jurisdiction, but existed 
under a conformity act. 

16. Lewis v. United Air Lines Transport Corp., 29 F.Supp. 112 (D.C.Conn. 
1939) ; Gray v. Hartford Accident and Indemnity Co., 31 F.Supp. 299,305 (D.C. 
me thot Morrell v. United Air Lines Transport Corp., 29 F.Supp. 757 (D.C. 

17. Henderson v. Goode, 49 Fed. 887 (C.C. La., 1892). Where goods were 
attached by process of the Circuit Court, a third party who claimed title to 
such goods could file a bill on the equity side of the court, and this proceeding 
would be considered ancillary. Krippendorf v. Hyde 110 U.S. 276 (1883); 
Freeman v. Howe, 65 U.S. 450 (1860); Phelps v. Oaks, 117 U.S. 236 (1886); 
Osborne v. Barge, 30 Fed. 805 (C.C. Iowa, 1887) ; Minot v. Mastin, 95 Fed. 734 
(C.C.A, 8th, 1899). Towle v. Donnell, 49 F.(2d) 49 (C.C.A. 6th, 1931), allowed 
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6. Substitution. 


When the jurisdiction of a federal court has once fully attached by reason 
of the diverse citizenship of the parties, or where a cause begun in a state 
court is removed to a federal court for the same reason, the question of juris- 
diction will not be affected by any subsequent substitution or change of parties.** 


Ancillary jurisdiction exists both at law and in equity, and, in variant 
degrees; it is characteristic of every court of justice. However, because of 
the difficulties of joinder in law actions previous to the new Federal Rules 
of Civil Procedure, and the contrasting greater flexibility of suits in equity, 
the procedural development of ancillary jurisdiction in these courts has lacked 
uniformity. However, since the provision of procedural machinery by the new 
Rules, the effectiveness of such procedures as the impleader practice have made 
the popularity of ancillary jurisdiction as great at law as it was in equity 
previously.*® 


Development of the Theory and Use of Ancillary Jurisdiction 


A. Rationale.*° 


The definitive statements of most legal authorities appear to found the 
doctrine of ancillary jurisdiction on the basic principles of justice, necessity 
and efficiency.** Ancillary jurisdiction exists because of the relation of the 
incidental proceeding to the principal case over which original jurisdiction 
already exists. This relation alone creates and establishes such ancillary: juris- 





a ciaimant of land to enjoin a sale by a marshal under a levy made to collect 
a tederal judgment obtained against the supposed owner of the land, although 
there was no diversity between the claimant and the marshal. See also, St. 
Louis-San Francisco Ry. Co. v. McKivain, 253 Fed. 123 (D.C. Mo., 1918); 
Compton v. Jessup, 68 Fed. 263 (C.C.A.6th, 1895); Widman v. Hubbard, 88 
Fed. 806 (C.C. Cai., 1898), in which a bill in equity by a third person to enjoin 
prosecution of an action at law pending therein was held ancillary to the law 
action, and tne court took jurisdiction without regard to the citizenship of the 
parties. Snow v. Railroud Co., 16 bed. 1 (C.C. Texas, 1882). 61 Am. L. Rev. 
1,161, has an exceiient development of the intervention phase. 

18. Conversely, if the action was not originally cognizable in a federal 
court, the substitution or addition of parties possessing a different citizenship 
will not entitle them to invoke federal jurisdiction. Jarboe v. Templer, 38 Fed. 
213 (C.C. Kansas, 1889). See also Clarke v. Mathewsom, 37 U.S. 164 (1838) ; 
Hardenbergh v. Ray, 151 U.S. 112 (1894); Harris v. Hess, 10 Fed. 32 (C.C.N.Y. 
1832) ; State of Texas v. Lewis, 12 Fed. 1 (C.C. Tex., 1882). Also, Stewart v. 
Dunham, 115 U.S. 61 (1885). 

19. The form of the ancillary proceeding is not determined by the charac- 
ter of the principal case, The ancillary proceeding may be an equitable action 
while the original proceeding is an action at law, and vice versa. Logan v. 
Patrick, 9 U.S. 288 (1809) ; Carey v. McMillan, 289 Fed. 380 (C.C.A. 8th, 1923) ; 
Lamb v. Ewing, 54 Fed. 269 (C.C.A. 8th, 1893). The distinction between original 
or independent, and ancillary or supplemental, proceedings, while in some few 
respects coincident with the distinction in equity pleading between original and 
supplementary proceedings, is not the same, for when applied to jurisdiction, 
the term “ancillary’’ has a broader significance than when applied to pleadings 
= ol gg te gh ene 7 St. ign Ud tin tiees Ws 609,663,634 (1864). 

. ston Texas Railwa Ss. 1 >; Krippendorf v. H 
110 U.S. 276 (1883). ~ sistas os ~~ 

20. Apparently, the courts have been interested only in the general phrase- 
ology ancillary, and have construed principles to be generally applicable to 
almost all “ancillary” situations, although recognizing the creation of the rule 
dg fo ee Ragen 3 ee. B gt has developed a general 

; roceedings, rather than i i 
type of ancillary suit. & a specific set of laws governing each 

21. Dobie, Federal Procedure, (1928) 323; 21 Corpus Juris Secundum 136; 
Williams, Jurisdiction and Practice of Federal Courts (1917) 87, says: “It must 
e remembered that the actual accomplishment of justice is the very ratio essendo 
of courts and their investiture with jurisdiction. That purpose would not be 
satisiied, in the present fallibility of human nature, were the powers of the 
— to end with the rendition of a paper decree. That decree must be enforced 
the put into actual and tinal effect within the territorial jurisdiction between 

e parties and their privies. It is therefore settled that the jurisdiction persists, 
a. the judgment, in its true intent and meaning, be completely satisfied; and 
n the pursuance of this satisfaction, all co-ordinate courts, and especially the 
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diction.22, However, through the exercise of this jurisdiction, federal courts 
have extended their judicial power over many matters which the apparently 
strict limitations of the Constitution®* as defined and further limited by legisla- 
tion?* would seem to foreclose. Ordinarily, a suit in which the constitutional 
requisites of jurisdiction cannot be alleged is not within the purview of the 
federal courts. However, though when viewed independently a suit cannot 
sustain itself jurisdictionally, it may be supported because of its incidental 
or supplemental relation to the principal case, which gives the suit its ancillary 
character. 

This is instanced in the case of Drumright v. Texas Sugarland Co.,** 
where « mortgagee and former equitable owner of property joined as plaintiffs 
to sue the purchasers of the property. They asked for foreclosure of the 
mortgage or for the declaration of an equitable ken or for recission. However, 
because the former equitable owner had the same citizenship as one of the 
defendants, the action could not be maintained on the basis of ordinary federal 
jurisdiction. Inasmuch as the equity owner was not a necessary party to the 
suit, he was dismissed. However he then filed a petition of intervention, which 
was allowed. Thus ancillary jurisdiction allowed the court to adjudicate the 
same rights which were foreclosed to it on the basis of its original jurisdiction. 


Many arguments early devised to overcome this federal jurisdictional 
deficiency have persisted to this day.** One of the soundest rationales devised 
to support a case lacking the constitutional or statutory requirements for an 
original proceeding was that advanced in the case of Minnesota Company v. 
St. Paul Company.2*. This case established that the incidental suit was not 
original but ancillary; hence no independent grounds of jurisdiction were neces- 
sary as in original actions.** As stated by Mr. Justice Nelson: “The principle 





federal and state courts, are entitled to pursue gs against each other, within 
the limits of their jurisdiction, their independent and untrammeled ways toward 
that consummation.” See also, id. at -83. Gumbel v. Pitkin, 124 U.S. 131 
(1888); Freeman v. Howe, 65 U.S. 450 (1860); Compton v. Jessup, 68 Fed. 
263,279 (C.C.A. 6th, 1895). 

22. Dunn v. Clarke 33 U.S. 1 (1834) ; Jones v. Andrews 77 U.S. 327 (1870) ; 
Krippendorf v. Hyde 110 U.S. 76 (1884); Stewart v. Dunham, 115 U.S. 61 
(1885) ; Gumbel v. Pitkin, 124 U.S. 131 (1888); Morgan's Louisiana and T. 
Ry. & S.S. Co. v. Texas Cent. Ry. Co., 137 U.S. 171 (1890); Julian v. Central 
Trust Company, 193 U.S. 93 (1904); G. and C. Merriam Co. v. Saalfield, 241 
U.S. 22 (1916) ; Hoffman v. McClelland, 264 U.S, 552 (1924). 

23. Art. III, §2 contains the following grounds for the exercise of federal 
judicial power, of which the first two are the most common: diversity; federal 
question; admiralty, cases affecting ambassadors and other public ministers; 
citizens of the same state claiming land grants from different states; where 
the United States is a party; controversies between states. 

24. Sec. 24 of the Judicial Code, 28 U.S.C.A. §41, constitutes the Congres- 
sional outline of the requisites of the “original jurisdiction” of the federal 
courts, and adds a monetary requirement of $3,0 

= dl F.(2d) 657 (C.C.A. 5th, 1927). 

26. ey are now applied to cases arising under the new Federal Rules 
of Civil Procedure. Scharm v. Roney, 30 F. Supp. 456,460 (D.C, Mich., 1939) ; dis- 
cussion in Lewis v. United Air Lines Transport Corp., 29 F. Supp. 112 (D.C. 
Conn., 1939). 

oy 69 U.S. 609 (1864). 

8. Art. III, §2 of the Constitution does not mention original acti 
merely defines the limits of the judicial power of the United States. “However: 
the Federal Code, in establishing the jurisdiction of the federal district courts, 
embodies two Constitutional limitations, diversity and a federal question, and 
places an additional limitation, viz., $3,000. These requisites apply to original 
actions; but ancillary jurisdiction has made it possible to dispense with these 
ea Rag | — ay mon so is usually considered as 

% etter wor wou e “ ne ” ial 
is a yet still considered ua 3) 
e distinction between an ancillary and an original actio 
become so faint as to be indistinguishable, but the theory , oe See 
dependable basis on which to allow relief to a party who would otherwise be 
remediless, This is instanced by the case of Johnson v. Christan, 125 U.S. 642 
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is, that a bill filed on the equity side of the court to restrain or regulate judg- 
ments or suits at law in the same court, and thereby prevent injustice ... is 
not an original suit, but ancillary and dependent, supplementary merely to the 
original suit, out of which it has arisen, and is maintained without reference 
to the citizenship or residence of the parties.”*® On this basis, a federal district 
court may entertain an ancillary action even though the ordinary jurisdictional 
requisites are not present. 


A variation of this concept, involving the application of a familiar principle, 
may be expressed thus: When jurisdiction of a given property or subject 
matter once attaches, the court having that jurisdiction may consider and dispose 
of any suit involving such property or subject-matter, even though this supple- 
mental suit may lack independent jurisdictional requirements.*° 


Another major argument which may support a case that cannot stand by 
itself is less legal than equitable, but conforms more to the layman’s notion 
that the courts exist primarily for the purpose of doing justice. This theory, 
originating on the equity side of the court, was that the equity powers of a 
court enabled it to consider and dispose of any case which it believed essential 
to a final disposition of the principal case at hand, independent of the jurisdic- 
tional limits of its ordinary power. This theory, necessitating the adoption of 
the concept that an ancillary suit is an extraordinary equitable remedy, was 
later extended to include actions both at law and in equity.** 


Based upon these theories, the ancillary doctrine supplemented the juris- 
diction of the federal courts to such an extent that fears were expressed of 
undue expansion. Hence there was a shift of emphasis from sustaining the 
doctrine as a convenient device to preventing a possible nullification of the 
Constitution’s restrictive provisions relative to federal judicial power. 


This produced the following formula: A federal court having jurisdiction 
of a civil action is vested with ancillary jurisdiction over a supplemental pro- 
ceeding dependent upon the principal suit even though the supplemental pro- 
ceeding, viewed independently, lacks the attributes of federal jurisdiction, provided 
the subject-matter of the supplemental proceeding was: “(1) to aid, enjoin, 
or regulate the original suit; (2) to restrain, avoid, explain, or enforce the 





(1888). A bill in equity was filed to release lands from a deed of trust_and 
to remove a cloud upon the title arising out of a sale. The Supreme Court 
announced, on looking into the record, “we can find no evidence of the juris- 
diction of the Circuit Court ... Joel Johnson is the sole defendant, but there 
is no allegation as to his citizenship, nor does that appear anywhere in the 
record.”” The decree below was reversed. The plaintiffs in the equity suit then 
called the attention of the court to a paragraph of the bill which set forth that 
by virtue of the sale which they sought to set aside, the defendant in the equity 
suit (Johnson) had previously instituted a suit in ejectment on the law side 
of a federal district court and “your complainants, not admitted to interpose 
their equitable defense to the same he did ... obtain judgment in ejectment 
against them.”’ The Supreme Court admitted that it had overlooked this allega- 
tion, and that it was sufficient to give the Circuit Court (ancillary) jurisdiction 
of the case without any averment of the citizenship of the parties. The suit in 
equity was merely an incident of, and ancillary to, the ejectment suit, and no 
other court than the one which rendered judgment in ejectment could now inter- 
fere with it or stay process in it on the ground set forth in the bill. 
- Poet supplied. Freeman v. Howe, 65 U.S. 450,460 (1860). 

i ontinental Trust Co. v. Toledo Railway Co., 82 Fed. 642,661 (C.C. 
Ohio, 1897), also in 95 Fed. 497 (C.C.A. 6th, 1899); Krippendorf v. Hyde, 110 
U.S. 6 (1884) ; 5 d. 10 (C.C.A. 6th, 1897; Trust Co. v. 
Garten) Fed. 225 (C.C.A. 5th, 1896); Kuhn v. Morrison, 75 Fed. 81 (C.C. 


31. Compton v. Jessup, 68 Fed. 263 (C.C.A. 6th, 1895): “Every court has 
inherent equitable power to prevent its own processes from working injustice 
to anyone, and may entertain a petition by the aggrieved person ... by ancillary or 
dependent bill in equity, and may afford such relief as right and justice require.” 
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judgment or decree therein; or (3) to enforce or obtain an adjudication of 
liens upon, or claims to the property in the custody of the court in the original 
suit.”*? This formula, first advocated in Campell et al. v. Golden Cycle Mining 
Co. et al.,** was not a retreat from the then existent doctrines of ancillary juris- 
diction but had the effect of limiting further expansion. Many cases supported 
this limitation for an interim.** 


However, these restrictions failed to permit the development of ancillary 
procedure in situations where it later was most needed.** Consequently, the 
pressure of expansion resulted in a broader framework of which Moore v. 
New York Cotton Exchange** was one of the first cases to embody. This case 
established that a federal court having jurisdiction over the principal suit has 
ancillary jurisdiction to entertain and determine a counter-claim, even though 
the main suit is dismissed on the merits, and the counter-claim, viewed inde- 
pendently, lacks the requisites of federal jurisdiction. The counter-claim is 
regarded an ancillary in order that a complete disposal of the controversy 
may be had.*’ 


Thus the present status of ancillary jurisdiction’s scope may be stated 
as, once jurisdiction over the main controversy has attached, a court may grant 
all relief necessary to dispose of the action.** The doctrine of the Moore case 
has been accepted by modern courts as an authoritative recognition that the 
field of ancillary jurisdiction is broader than previously understood—distinctly 
broader than indicated by such opinions as Campell v. Golden Cycle Mining Co.*° 





32. Brun v. Mann, 151 Fed. 145, 150 (C.C.A. 8th, 1906); and cases there 
cited. Loy v. Alston, 172 Fed. 90,95 (C.C.A. 8th, 1909). 

33. 141 Fed. 610 (C.C.A. 8th, 1905). 

34. Further development in the field resulted in the addition of a fourth 
provision (by the same judge who originated the three previous provisions) : 
(4) to prevent relitigation in other courts of the issues heard and adjudged 
in the original suit, and to protect the titles and rights acquired under its 
judgment or decree from attack based on the theory that the adjudication in 
the original suit was illegal or ineffective.” Pell v. McCabe, 256 Fed. 512,515 
(C.C.A. 2d, 1919). 

35. As evidenced by the case of Moore v. New York Cotton Exchange, 

270 U.S. 593 (1938) there may be ancillary suits which are not supplemental 
to the original suit, and the trial of which can be had independently of the 
original suit. Such a. suit would be within the ancillary jurisdiction ad a court, 
yet not within these three provisions. Cf. 1 Moore Fed. Prac. 
Graves, Pes Fed. 686 (C.C.A. 2d, 1919). But see Lion B. " 
U.S. 77 (1923). Intervention and some other procedural uses of ancillary juris- 
diction essentially require the addition of bringing in of new parties. In conflict 
with this practice are definite statements by some authorities indicating that 
no suit can be considered ancillary if it involves the addition of new parties 
to the controversy. American Surety Co. v. Lawrenceville Cement Co., 96 Fed. 
25,81 (C.C. Me., 1899). See also eae op cit note 8 
Golden Cycle Min. ae 141 re 610 (C.C.A. 8th, 1905); 
McKibben, 65 Fed. 529 (C.C.A. 5th, 1894), Cf. Barfield v. Zenit and R. Co., 
9 F, (2d) 204 (D.C. Ohio, 1924) ;' Freeman v. Howe, 65 U.S. 450° (1860): “It 

would seem from a remark in the opinion {referring to Dunn v. Clarke, 33 U.S. 1 
(1834)] that the power of the court was limited to a case between parties to 
the original suit. This was probably not intended, as any party may file the 
bill whose interests are affected by the suit at law.” 

36. 270 U.S. 593,610 (1926). See also Kaumagraph Company v. General 
Trade Mark C Corp. 12 F, Supp. 230 (D.C. N. Y., 1935); Hurn v. Oursler, a 
fe af aa (1933) ; Chernow v. Cohn and Rosenberg, 5 F. Supp. 869 (D.C. N. Y., 


9 Cleveland Engineering Co. v. Galion, 243 Fed. 405 (D.C. Ohio, 1917). 
See a prgetating wo note (1940), 53 Harv. L. R. 449,450. Compare Hurn 

v. ounak 289 U.S. 238 (1933). 

39. 141 Fed. 610 (C.C.A. 8th, gt Lewis v. United Air idee Bs ae x} 

.. 29 F. Supp. 112 (D.C. Conn., 1939). Cases cited in 4 43-7 
hold that a counter-claim may be retained for affirmative ae a the 
principal bill has been dismissed on the merits, even if the counter-claim has 
no independent basis of federal jurisdiction. (Based on former Equity Rule * } 
Cf. Fidelity os and Mortgage Co. v. Grand Lodge, I.0.0.F., 41 (2d) 326 
(C.C.A. 6th, 1930), holding that a settlement of the principal ‘suit deprives the 
court of jurisdiction over the ancillary claim. 
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B. The Third Party Practice and Venue. 


Assuming the substantive right of a party to recover against a third party 
defendant,‘° two difficulties originally lay in the path of his recovery in a 
federal court, where his citizenship was identical with that of the third party 
defendant, namely, jurisdictional and procedural requirements. The jurisdic- 
tional requirement stems from Article III, Section 2 of the Constitution which 
states that the federal judicial power shall extend to controversies between 
citizens of different states. The leading case of Strawbridge v. Curtiss** in 
interpreting the Judiciary Act implementing this provision, held that where any 
plaintiff and any defendant have a common citizenship, federal courts cannot 
entertain the action. It would seem therefore, that the Constitutional limitations 
preclude the federal courts from assuming jurisdiction.‘* However, if the 
theory of ancillary jurisdiction is applied, the federal judicial power may then 
extend to such a controversy.‘* The second obstacle, namely the procedure 
for the exercise of this type of ancillary action existed until the promulgation 
of Rule 14 of the new Federal Rules of Civil Procedure,** which established 
an independent federal third party practice. 





40. Prior to the new Rules, while a substantive right of recovery existed, 
it could only be exercised by separate actions, if the suit was originally brought 
in the federal courts. However, numerous cases involving the third party prac- 
tice were generally held to be separable controversies requiring an independent 
basis for the court’s jurisdiction. Sperry v. Keeler Transportation Lines, 28 
F. (2a) 897 (D.C. N. Y., 1928). 

41. 7 U.S. 267 (1806). See also Raphael v. Trask, 194 U.S. 272 (1904); 
Gage v. Riverside Trust Co., 156 Fed. 1002 (C.C. Cal., 1906). 

42. For example: P of state 1, sues D of state 2, in the federal district 
court of either state on the jurisdictional basis of diversity. D impleads A, a 
citizen of state 2, alleging A to be soleiy liable in the suit. The diversity problem 
may arise when A attempts to resist the impleader by alleging lack of diversity 
between himself (the third party defendant), and D (the third party plaintiff). 
The problem would also arise if A was a citizen of state 1, for A could argue 
that there will be one judgment rendered, affecting P as plaintiff and A as 
third party defendant, therefore the court should not assume jurisdiction of 
the third party controversy because of the lack of diversity. If the court does 
assume jurisdiction under these circumstances, it is apparent that the formula 
of Strawbridge v. Curtiss (all plaintiffs must be able to sue all defendants) 
will not be satisfied. This diversity problem occurs in addition to the venue 
problem, whica wili be discussed in more detail later. The venue problem arises 
when A is from state 3. In such a case, there is no diversity problem, but there 
is the problem ot whether or not A is entitled to be sued in the district wherein 
he is resident. 

43. Root v. Woolworth, 150 U.S. 401 (1893); Wichita Railroad and Light 
Power Co. v. Public Utility Co. of Kansas, 260 U.S. 48 (1922) ; Satink v. Holland, 
28 F. Supp. 67 (D.C. N. J., 1939). 

44, Rule 14, 28 U.S.C.A., following §723c. The theory of the third party 
practice, and its recognition by legal authorities, is not a recent development. 
The practice extends back to 187%, in England, and is well developed in the 
Admiralty courts of the United States, having first appeared there ten years 
later (1883). It has been in use in several states for some time, but procedural 
difficulties have until now hampered its development in the federal courts. There 
is still no absolute right to implead; it is within the discretion of the court 
whether or not to allow it. Apparently, the greatest use of the impleader pro- 
vision is in the tort field. Rule 14 is set out primarily as a pleading rule, which 
further demonstrates that the delay in its federal development was procedural. 
On the English practice: Bennett, Alternative Parties and the Common Law 
Hangover, (1933) 32 Mich, L. R. 36, 38-42; 1 Moore’s Federal Practice §14.04; 
Supreme Court of Judicature Act (1873) c. 66,-§66, 24(3). For the Admiralty 
practice: 1 Moore §14.03; The Hudson, 15 Fed. 162,169 (D.C. N. Y., 1883); 
Admiralty Rule 56—promulgated 1883. But see: The Goyaz, 281 Fed. 259 (D.C. 
N. Y., 1922); New Jersey Ship, etc., v. Davis, 291 Fed. 617,619 (DC. N.Y. 
1923); Jensen v. Bank Line, Ltd., 26 F. (2) 173; (C.C.A. 9th, 1928); The 
Silverway, 14 F. (2d) 154,157 (D.C. Ga., 1926); holding that the practice 
involves the use of an original action requiring pleadings as such, and must 
ro — ener poem’ be is in effect a denial that Rule 14 stems 

e practice developed under miralty Rule 56. For a discussi 
State practices; Bennett, 19 Minn. L. R. 163. . nr aa 
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But other problems relating to third party impleader have appeared, the 
most pressing of which is the venue question. This is further complicated by 
use of the term “jurisdiction over the person,” which has been misleadingly 
applied to diversity, but more correctly viewed, relates to venue.** Venue refers 
to the place of trial, and is a personal privilege which can be waived. The 
difficulty in the impleader situation arises when the impleaded party objects 
to the venue. As previously observed, he cannot raise the diversity issue in 
the impleader action because of the ancillary nature of an impleader.** And, 
as the original suit rests on diversity, he may not object to jurisdiction over 
the subject matter. But may he raise the plea of venue? Can a court avoid 
this plea by regarding the suit as ancillary, or is the ancillary concept available 
only with respect to matters involving jurisdiction? The law on this point is 
at present unsettled, and the considerations on both sides make it one difficult 
of determination. 


In the case of Morrell v. United Air Lines Transport Corp.,** the court 
held that the third party controversy, being an ancillary cause of action, did 
not need to meet the venue requirements of an independent cause of action. 
However, in Lewis v. United Air Lines Transport Corp.,“* a case almost identical 
with Morrell v. United Air Lines Transport Corp. as pertains to the impleader, 
it was held, that as to parties first brought into the case by the “so-called 
ancillary bill,’ such bill, regardless of the relation of its subject-matter to 
the original action, was “necessarily for purposes of jurisdiction over the persons 
of the new defendants an ‘original action’ within the meaning of Section 51 
(on venue) of the Judicial Code.”’** 

Federal courts were previously not required to satisfy independent venue 


requirements in ordinary ancillary proceedings.”° The effect of Rule 14 (provid- 
ing for the impleader practice) has been to bring third party suits within the 





45. The Effect of Extra Jurisdictional Decisions, (1940) 34 Ill L. R. 567. 
Sanborn, Jurisdiction and Venue in the Federal Courts, (1916) 10 Ill. L. R. 99. 

46. Crum v. Appalachian Electric Power Co., 27 F. Supp. 138 (D.C. W. Va., 
1939); Tullgren v. Jasper, 27 F. Supp. 413 (D.C. Md., 1939); Kravas v. Great 
Atlantic and Pacific Tea Co., 28 F. Supp. 66 (D.C. Pa., 1939) ; Satink v. Town- 
ship of Holland, 28 F. Supp. 67 (D.C. N. J., 1939). 

47, 29 F. Supp. 757 (D.C. N. Y., 1939). 

48. 29 F. Supp. 112 (D.C. Conn., 1939). 

49. Id. at 117. It has been suggested that a third party summons should 
be considered ancillary for the purpose of avoiding the limitations as to venue. 
In this regard it may be argued that ancillary process, as distinguished from 
the “original process” referred to in the venue statute, is available to bring 
in as parties to the ancillary suit only those who are already parties to the 
original cause, and not new parties. As to these new parties sought to be 
brought into the ancillary suit, it partakes of the nature of an original suit, 
and the process is governed by the rule as to service and venue applicable to 
original process. Since the impleaded party cannot be brought into the suit 
without service, he may have the usual objections of an ordinary defendant 
as to venue. Pacific R.R. of Mo. v. Missouri Pacific R.R. Co., 111 U.S. 505,522 
(1884), also in 3 Fed. 772 (C.C. Mo., 1880) ; Manning v. Berdan, 132 Fed. 382 

Fed J., 1904). To the effect that third party process may not be served 
outside of the state in which the action is pending (Rule 82), see F. and M. 
Skirt Co. v. Wimpfheimer and Bro., 27 F. Supp. 239 (D.C. Mass., 1939). 

The third party defendant in an impleader situation is certainly in a very 
different situation than a defendant to a counter-claim, or in the Intervention 
or substitution situations. In these latter cases he has entered the suit volun- 
tarily, and may be said to have waived the venue privilege. Leman v. Krentler- 
Arnold Hinge Last Co., 284 U.S. 448 (1932); General Electric v. Marvel Rare 
Metals Co., 287 U.S. 430 (1932). 

50. Dunlap v. Stetson, 8 Fed. Cas. No. 4,164, at 179 (C.C. Me., 1927). 
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ancillary control of the federal courts.** Therefore it has been suggested? that 
the litigation of the original suit being properly begun in a federal court, a 
complete disposition of the entire controversy necessitates that the third party 
be impleaded irrespective of the venue requirements of an independent action. 
The purpose of Rule 14 is to dispose of, in a single action, all related contro- 
versies arising out of one transaction or occurrence. However, this argument 
fails to effectuate Rule 82,°° which says: “These rules shall not be construed 
to extend or limit the jurisdiction of the district courts of the United States 
or the venue of the actions therein.” As can be seen, this gives rise to two 
conflicting schools of thought, namely, those who may oppose and those who 
may favor extension of the ancillary doctrine to include venue. 

Opposition to extension may be based on the grounds that it infringes 
the customary privileges of a defendant, and that it conflicts with the principle 
of strict statutory construction. The ancillary device has resulted in expansion 
of federal jurisdiction beyond that expressly provided for in the Constitution 
and further limited by supporting statutes; therefore, the term “ancillary” 
may be regarded as producing a forbidden result. It may be argued that Rule 14 
was not intended to deprive an impleaded party of his usual procedural objec- 
tions, and that as applied to venue, the third party action should be considered 
original. Under this view, use of the ancillary doctrine would be limited to 
giving a court jurisdiction (judicial power) over a controversy, but it would 
not be used to alleviate procedural deficiencies preventing the effective exercise 
of this jurisdiction. 

A converse position would favor the absolute extension of ancillary powers 
to cover this phase. The analogy of the practice prior to the new Rules, if 
applied to the impleader situation under the Rules, would eliminate the venue 
difficulty. Further, since jurisdiction (judicial power) over the parties and 
the controversy already exists, by virtue of the ancillary nature of the pro- 
ceeding, this procedural defect should not hamper a final and complete dispo- 
sition of the entire controversy. This is substantiated by the absence, in Official 
Form 22," of any allegation of jurisdiction or venue, nor is it required by 
Rule 14. And finally, if ancillary jurisdiction is to be used at all to give a 
court jurisdiction of a proceeding, it should include all aspects of procedure, 
which should be the secondary considerations. 

However, these two opposed positions may not be the only solution of 
the venue question. Further light may be shed by other pertinent considerations. 
The venue privilege is created by statute," the impleader practice by a pro- 
cedural rule of court.°® In addition to the convenience to court procedure, the 





51. Tullgren v. Jasper, 27 F. Supp. 413 (D.C. Md., 1939). 

26 Va. L. R. 376. 

53. Rule 82, 28 U.S.C.A., following §273c. 

54. This is used for motions to bring in third party defendants. See 4 
Ohlinger’s Fed. Prac. 405 (1939). 

55. §51 Judicial Code, 28 U.S.C.A. §112. Venue is generally regarded as 
a matter of procedure, although the privilege of immunity from suit except in 
the particular district specified by statute has been held to be a matter of sub- 
stantive law in Durabilt Steel Locker Co. v. Berger Mfg. Co., 21 F. (2d) 139,141 
(D.C. Ohio, 1927). 

56. The general purpose of the Rule providing for the impleader practice 
is to combine two actions which should be tried together to save the time 
and cost of reduplication of evidence, and to obtain consistent results from 
similar evidence. In an address broadcast on the National Radio Forum hour 
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purpose of the impleader practice is to promote the convenience of an original 
plaintiff or a third party plaintiff, while the purpose of the venue statute is 
to promote the convenience of a defendant and to avoid a burden which might 
exist if he were compelled to answer in any district or wherever found. There- 
fore, with some danger of over-simplification, the issue may be narrowed down 
to a balance of conveniences. 

A result more equitable than either of the views above expressed may be 
obtained by adopting the theory of a balance of conveniences. Under this theory, 
the hindering effect of venue on federal procedure would be eliminated by 
placing it in the discretion of the trial judge. As with other discretionary 
matters, the decision of the trial judge should be reversed only for abuse of 
discretion. Such reversals are, in practice, comparatively rare. The entire third 
party proceeding should correctly be viewed as ancillary, but the court should, 
in its discretion, throw the balance with regard to venue in favor of the party 
most inconvenienced. In this way, there need be no iron rule, and the venue 
objection would be neither denied nor allowed in all cases, but would be per- 
mitted only where extension of the ancillary doctrine would be too inconvenient 
to the third party defendant. Only when it is recognized that the primary 
consideration is, after all, convenience, can the elasticity of the ancillary struc- 
ture be molded to include the proper phases of jurisdiction. 

The application of this system of deciding venue requires the construction 
that neither Rule 82 nor the venue statute prohibit the extension of the ancillary 





on November 21, 1938, Solicitor General (now Attorney General) Robert H. 
Jackson discussed the new rules of civil procedure for the federal courts 
promulgated by the Supreme Court by authority of act of Congress. A study 
of the work of the appellate courts had shown that for several years 49.8% 
of all their cases were disputes over procedure. The new rules, it was hoped, 
would enable lawyers to cease devoting half their time “not to what the decision 
should be, but how a decision should be reached.” Their purpose is to “give 
litigants a prompt, fair, and inexpensive trial on the merits, regardless of tech- 
nicalities.” It is interesting to note the legislative intent with regard to the 
general scope of the rule as applied to jurisdictional considerations. Appearing 
before the Committee on the Judiciary of the House of Representatives on 
March 3, 1938, Maj. Edgar B. Tolman said: “Under Rule 14, a man is sued 
alone on a joint and several obligation, he may file a petition to bring in the 
others who are liable and make them parties to the action ... Take a man 
who is liable on a contract and who has taken a bond from another man to 
perform the work in due time and indemnify him from liability. Now, under 
the present law he could not make that man a party to his suit. This Rule per- 
mits you to bring in the man who is liable to you and in the one hearing you 
dispose of the question of his liability to indemnify you without the delay and 
expense of another action. Now, the Rule goes one step further. It is new in ordi- 
nary lawsuits but it is a hundred years old in the admiralty courts. Following that 
analogy, a man who is sued may deny his liability and in addition may show that 
another person is responsible and bring that person in, and the court or jury may 
hear the case against both of them, and place the responsibility where it law- 
fully belongs.’’ Hearings, P. 103. Maj. Tolman was asked by Representative 
Walter Chandler: “Suppose a party whom the defendant attempts to bring into 
court happens to be a resident of the same state in which the plaintiff resides, 
what about the question of diversity?” To which Maj. Tolman answered: “He 
cannot be brought in.’ In answer to Representative John Robinson’s question, 
He cannot be brought in unless he could have been originally sued?” Mai. 
Tolman said: “That is it.” Hearing, p. 105. For the actual practice in this 
regard, see note 47, supra. 

Addressing the Judicial Conference of the Fourth Circuit regarding the 
second draft of the proposed Rules, Edward H. Hammond said: “The rule on 
bringing in, as parties, persons who were not original parties to the suit, has 
been broadened so as to permit the bringing in, by a party against whom a 
claim is asserted,-of parties who are or may be liable to the party asserting 
the claim for all or part thereof. Under the old rule only persons who are or 
may be liable to the party bringing them in for all or part of the claim asserted 
were rermitted to be thus brought in. Admiralty lawyers, citi with approval 
the admiralty practice, strongly urged this extension of the rule. The bringing 
in of third | ot is still a matter of discretion with the court and not of right. 
Onder the Admiralty rule it is a matter of right.” 23 A.B.A. Jour. 629,631. 








NOTES, COMMENTS, DIGESTS 299 


network to include the venue phase. The considerations of statutory interpreta- 
tion and legislative intent with which the courts have heretofore been concerned 
are then eliminated, and the primary consideration is whether the court should 
deny or permit the ob’ection to venue in a given case. Behind this decision 
are the interests of convenience and substantial justice; i.e., the usual charac- 
teristics of ancillary jurisdiction. Since the application of the impleader practice 
is within the court’s discretion, the decision as to venue should also rest on 
this basis, rather than on the refinements of legal theory. 

It is realized that practical considerations under the present system have 
led lawyers to require that venue be fixed and certain, readily ascertainable 
before trial to avoid reversal on the ground of improper venue. However, the 
amount of litigation decided on this point indicates that this method has not 
obtained the desired result. It is believed that discretionary venue as here sug- 
gested, would result in a desirable flexibility in federal procedure. 

Jerome Silberg. 








